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1 In the Supreme Court of the District of Columbia 

Criminal No. 67101-2 

United States of America 
vs. 

Louis B. Bord 
Notice of appeal 

Louis B. Bord, District Jail, Washington, D. C. 

(Name and address of appellant) 

Walter M. Shea. 526 Fifth St,, XW„ Wash. D. C. 

(Name and address of appellant’s attorney) 

Offense Housebreaking & Larceny—Both cases. 

Date of judgment Oct. 21, 1941. 

Brief description of judgment or sentence Case 67101-lst 
Ct, 4-12 yrs. 2nd Ct. 1-3 yrs. 67102-lst Ct. 4-12 yrs., 2nd Ct. 1 
yr. All counts and cases concurrent. 

Name of prison where now confined, if not on bail, District 
Jail. Washington. D. C. 

I. the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Louis B. Bord, 

Appellant. 

Walter M. Shea, 

Attorney for Appellant. 

Date Oct. 24.1941. 

Grounds of appeal 

Failure to direct verdicts—improperly admitted evidence. 

Rulings of trial court during trial. 

2 In the District Court of the United States for the 

District of Columbia 

Clerk's statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

United States Court of Appeals For the District of Colum¬ 
bia. Filed Oct. 25, 1941. Joseph W. Stewart, Clerk. 
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Criminal No. 67101-2 

United States of America 
vs. 

Louis B. Bord. Alias Louis B. Boff 
Housebreaking and Larceny (in each case) 

1941 

Jan. 21—Presentment and indictment filed. 

24— Arraigned. Plea Not Guilty. 

Feb. 2S—Joseph H. Schneider is appointed by the Court to 
defend. 

Apr. 23—Motion of Jos. H. Schneider for leave to withdraw 
appearance filed. 

25— Motion for leave to withdraw appearance is argued 

and granted. 

Walter M. Shea, attorney, is appointed by the Court 
to defend. 

July 29—Cases consolidated for trial. Jury sworn. Res¬ 
pited until tomorrow. 

30— Trial resumed. Respited until tomorrow. 

31— Trial resumed, same jury; jury placed in custody of 

U. S. Marshal. 

Aug. 1—Jury returns into Court. Verdict guilty as indicted. 

Jury polled. Defendant remanded to Washing¬ 
ton Asylum and Jail. 

4— Motion for a new trial filed. 

5— Motion for a new trial is argued and overruled. Ex¬ 

ception. 

Oct. 21—In case No. 67101. Sentenced to Penitentiary for 
period of 4 yrs. to 12 yrs. on count one and 1 yr. 
to 3 yrs. on count two, said sentence by the counts 
of the indictment to run concurrently. 

21—In case No. 67102.- Sentenced to Penitentiary for 
period of 4 yrs. to 12 yrs. on count one and 1 yr. 
on count two, each count to run concurrently and 
to run concurrently with sentence imposed in 
Criminal Case No. 67101. 

24—Notice of Appeal filed. 

Date October 24, 1941. 

Attest: 

[seal] Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Assistant Clerk . 
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Note.— This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the rec¬ 
ord on appeal, which is to be prepared and certified as provided 
in Rules 7, 8, and 9, of Supreme Court U. S. 

3 United States District Court 

Criminal Division, U. S. Court of the United States For the 

District of Columbia 

No. 67101-2 

United States 
vs. 

Louis B. Bord 

Affidavit of Louis B. Bord 

District of Columbia, 

City of Washington, ss: 

Louis B. Bord. being duly sworn according to law deposes and 
says that he is the defendant in the above-entitled action; that 
he is a citizen of the L’nited States, and that because of his 
poverty he is unable to pay the costs of said action or to give 
security therefor. 

(Signed) Louis B. Bord. 

Louis B. Bord. 

Sworn to and subscribed before me this 23d day of October 
1941. 

[seal] (Signed) Richard H. Woodward. 

Order of Court 

It is ordered that the defendant in the above-entitled action 
be and he hereby is permitted to prosecute said action on appeal 
to conclusion without prepayment of fees or costs. 

(Signed) T. Alan Goldsborough. 

District Judge. 

Dated October 24, 1941. 

Walter M. Shea, 

Atty. for deft. 

A True copy. 

Test: 

Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Asst. Clerk. 
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District Court of the United States 
For the District of Columbia 

Criminal No. 67101 

United States 
vs. 

Louis B. Bord, Alias Louis B. Boff 
and 

Criminal No. 67102 

United States 
vs. 

Louis B. Bord, Alias Louis B. Boff 

United States of America, 

District of Columbia, ss\ 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
causes, to wit: 

o Indictment 

Filed in Open Court January 21. 1941 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
January Term, A. D. 1941 
District of Columbia, ss : 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do pre¬ 
sent: 

That one Louis B. Bord, otherwise known as Louis B. Boff. 
on, to wit, the thirtieth day of December 1940, and at the 
District of Columbia aforesaid, the building of the Stanley 
Company of America, a body corporate, said building being 
known as the Savoy Theater, there situate, feloniously did en¬ 
ter, with intent to commit therein the crime of larceny, towit, 
with intent the goods, chattels, and property in the said build¬ 
ing, then and there being, feloniously to steal, take, and carry 
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away; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Louis B. Bord, otherwise known as Louis B. Boff, 
on, to wit, the thirtieth day of December 1940, and at the 
District of Columbia aforesaid, one hundred and forty-six dol¬ 
lars and sixty-three cents in money, of the value of one hundred 
and forty-six dollars and sixty-three cents, one flashlight, of 
the value of fifty cents, and two money bags, each of the value 
of five cents, of the goods, chattels, money, and property of 
the Stanley Company of America, a body corporate; one watch 
case, of the value of one dollar, of the goods, chattels, 

6 and property of one Leroy Sherman; one watch, of the 
value of one dollar, of the goods, chattels, and property 

of one Jack Brown; and forty-two dollars and thirty-five cents 
in money, of the value of forty-two dollars and thirty-five cents, 
of the goods, chattels, money, and property of the Berio Vend¬ 
ing Company, a body corporate, then and there being found 
in the building referred to in the first count of this indictment, 
feloniously did steal, take, and carry away; against the form 
of the statute in such case made and provided, and against the 
peace and government of the said United States. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia. 

[Endorsed:] Criminal No. 67101. United States vs. Louis 
B. Bord, alias Louis B. Hoff. Housebreaking and Larcency. 
A True Bill: William A. Cady. Foreman. 

7 Indictment 

Filed in Open Court January 21, 1941 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
January Term, A. D. 1941 
District of Columbia, ss ; 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Louis B. Bord, otherwise known as Louis B. Boff, 
on, to wit, the thirtieth day of December 1940, and at the Dis- 
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trict of Columbia aforesaid, the shop of the Savoy Florist Shop, 
Inc., a body corporate, there situate, feloniously did enter, with 
intent to commit therein the crime of larceny, to wit, with in¬ 
tent the goods, chattels, and property in the said shop, then 
and there being, feloniously to steal, take, and carry away; 
against the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Louis B. Bord, otherwise known as Louis B. Boff, 
on, to wit, the thirtieth day of December 1940, and at the Dis¬ 
trict of Columbia aforesaid, twenty dollars in money, of the 
value of twenty dollars, of the goods, chattels, money and 
property of the Savoy Florist Shop, Inc., a body corporate, 
then and there being found in the shop referred to in the first 
count of this indictment, feloniously did steal, take, and carry 
away; against the form of the statute in such case made 

8 and provided, and against the peace and government of 
the said United States. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia. 

[Endorsed:] Criminal No. 67102. United States vs. Louis 
B. Bord, alias Louis B. Boff. Housebreaking and Larceny. A 
True Bill: William A. Cady, Foreman. 

9 Memoranda 

January 24, 1941 

(Criminal Nos. 67101 and 67102) Arraigned, Plea Not Guilty. 

April 28,1941 

(Criminal Nos. 67101 and 67102) Walter M. Shea, attorney, 
is appointed by the Court to defend. 

10 District Court of the United States for the 

District of Columbia 

Tuesday, July 29, A. D., 1941 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Laws, presiding 

***** 
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(Criminal No. 67101 & 67102) 


Come as well the attorney of the United States, as the defend¬ 
ant in proper person, in custody of the Superintendent of the 
Washington Asylum and Jail, and by his attorney, Walter M. 
Shea, Esquire; whereupon on motion of the Attorney of the 
United States and with the consent of the defendant, it is by 
the Court ordered that for the purposes and convenience of 
trial, the above indictments be and they are hereby consoli¬ 
dated; and thereupon comes a jury of good and lawful persons 
of the District of Columbia, to wit: 


James S. McKee. 
Charles A. Lyons. 
Alfred J. Oddone. 
Francis X. Nagle. 
Harry Turner. 
William L. Turner. 


Clarence W. Elliott. 

Leo Quackenbush. 
Chatham T. Nottingham. 
Paul H. Primm. 

Gerald E. Jessup. 

Paul H. Hohansen. 


who being sworn to well and truly try the issue joined herein, 
are respited until the meeting of the Court tomorrow. 


11 District Court of the United States for the 

District of Columbia 


Friday. August 1, A. D., 1941 • 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris, presiding 

***** 

Laws, J. 

(Criminal Nos. 67101, 67102) 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in each case yesterday; 
and thereupon after hearing the arguments of Counsel in full, 
and the charge of the Court, the said jury retire to consider 
of their verdict, and returning into Court and being asked if 
they have agreed upon a verdict, upon their oath say that the 
defendant Louis B. Bord is guilty in manner and form as 
charged in the indictment in each case; and thereupon upon 
motion of the defendant by his attoreny, the said jury are polled 
and each and every member thereof upon his oath says that 
the defendant is guilty in manner and form as charged in the 
indictment in each case; whereupon the defendant is remanded 
to the Washington Asylum and Jail. 

44G413—12 2 
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12 Motion jor new trial 

Filed August 4, 1941 


(Criminal Nos. 67101-2) 

Now comes the defendant by his attorney, Walter M. Shea, 
and moves the Court that he be granted a new trial for the fol¬ 
lowing reasons: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The Court improperly admitted evidence at the trial of 
said cause. 

4. The Court erred in failing to direct a verdict for the 
defendant. 

5. The proof offered in support of the indictment was not 
sufficient to prove the allegations of said indictment. 

6. The Court erred in instructing the jury. 

7. And for other reasons to be advanced at the hearing of 
this Motion. 

Walter M. Shea, 
Attorney jor defendant. 

Service of a copy of the foregoing Motion acknowledged 
this 4" day of August 1941. 

Wm. Hitz, 

Asst. United States Attorney. 

13 District Court of the United States for the 

District of Columbia 

Tuesday, August 5, A. D., 1941 

The Court resumes its session pursuant to adjournment: Mr. 

Justice Morris, presiding. 

***** 

Laws, J. 


(Criminal Nos. 67101 and 67102) 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, Walter 
M. Shea, Esquire; whereupon the defendant’s motion for a 
new trial coming on to be heard, after argument by the counsel, 
is by the Court overruled, to which action of the Court the de¬ 
fendant by his attorney prays an exception which is noted. 
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14 District Court of the United States for the 

District of Columbia 

Tuesday, October 21st, A. D., 1941 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Goldsborough, presiding. 

(Criminal Nos. 67101-67102) 

* # # # * 

Laws, J. 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, and in custody of the Superintendent 
of the Washington Asylum and Jail; and by his attorney, 
Walter M. Shea, Esquire; whereupon it is demanded of the 
defendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered by the 
Court that, for his said offenses, the said defendant be taken by 
the Superintendent aforesaid, to the Asylum and Jail afore¬ 
said, whence he came, thence to the Penitentiary, as designated 
by the Attorney General of the United States, there to be im¬ 
prisoned for the period of Four (4) years to Twelve (12) years 
on the first count of the indictment and One (1) year to Three 
(3) years on the second count of the indictment, said sentence 
by the counts of the indictment to run concurrently in Criminal 
Case No. 67101; and Four (4) years to Twelve (12) years on 
the first count of the indictment and One (1) year on the second 
count of the indictment in Criminal Case No. 67102, said sen¬ 
tence by the counts of the indictment to run concurrently and 
concurrently with the sentence imposed in Criminal Case No. 
67101. 

15 Order granting leave to withdraw appearance 

Filed November 10, 1941 

* # # # # 


(Criminal Nos. 67101-2) 

Upon consideration of the oral motion of Walter M. Shea, 
attorney for the defendant in the above-entitled causes, for 
leave to withdraw his appearance as counsel of record for the 
said defendant, the said defendant consenting thereto, it is this 
10th day of November 1941, 
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Ordered that the said motion be, and the same is, hereby 
granted. 

Bolitha J. Laws, Justice. 

16 Order appointing counsel to defend 

Filed November 10, 1941 

*•»*** 

(Criminal Nos. 67101-2) 


Upon consideration of the motion of the defendant in the 
above-entitled causes, it is this 10th day of November A. D. 


1941 


Ordered, that Irvin Goldstein. Esquire be. and he is. hereby 
appointed to appear and defend on behalf of the said defendant 

Bolitha J. Laws, Justice. 


17 Order extending time for filing bill of exceptions 


Filed November 24,1941 


(Criminal No. 67101) 

Upon motion of counsel for the defendant herein and for 
good cause shown, and it appearing to the Court that the United 
States has consented thereto, it is by the Court this 24th day 
of November 1941, 

Ordered that the time for filing and settling the bill of excep¬ 
tions herein be and the same is hereby extended to and includ¬ 
ing January 5, 1942. 

Bolitha J. Laws, Justice. 

I consent: 

William Hitz. 

Assistant United States Attorney. 

IS Order extending time for fling bill of exceptions 


Filed November 24.1941 
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(Criminal No. 67102) 

Upon motion of counsel for the defendant herein and for 
good cause shown, and it appearing to the Court that the United 
States has consented thereto, it is by the Court this 24th day 
of November 1941, 

Ordered that the time for filing and settling the bill of excep¬ 
tions herein be and the same is hereby extended to and includ¬ 
ing January 5, 1942. 

Bolitha J. Laws, Justice. 

I consent: 

William Hitz, 

Assistant United States Attorney. 

19 Assignment of errors 

Filed December 30,1941 

***** 

(Criminal Nos. 67101-02) 

Comes now the defendant in the above entitled causes and 
assigns for review to the United States Court of Appeals the 
following points to be raised upon appeal: 

1. The Court erred in refusing to direct a verdict for the 
defendant on indictment 67101. 

2. The Court erred in refusing to direct a verdict for the 
defendant on indictment 67102. 

3. The defendant w T as not accorded a fair trial. 

4. The Court erred in instructing the jury. 

5. The Court erred in overruling the motion for new trial. 

Irvin Goldstein, 
Attorney for Defendant. 

Service of copy acknowledged this 30th day of December 
1941. 

William Hitz, 

Assistant United States Attorney. 

20 District Court of the United States for the District of 

Columbia 

Monday, January 12th, A. D. 1942 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Goldsborough, presiding. 
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(Criminal Nos. 67101-02) 

* * » * * 

Laws, J. 

Now comes here the defendant, Louis B. Bord, by his at¬ 
torney, Irvin Goldstein, Esquire; whereupon the Bill of Ex¬ 
ceptions of said defendant herein is submitted, settled, signed, 
made of record and filed this 12th day of January 1942. 

21 In the District Court of the United States for the 

District of Columbia 

Criminal Nos. 67101-67102 

United States of America 
v. 

Louis B. Bord, Defendant, Alias Louis B. Boff 

Filed Jan. 12, 1942. Charles E. Stewart. Clerk. 

Bill of exceptions 

Be it remembered that the above-entitled cause came on for 
trial before the Honorable Bolitha J. Laws, one of the Judges 
of this Court, on July 29. 1941, with William Hitz, Jr., Esquire, 
Assistant United States Attorney, appearing as counsel for the 
United States and Walter M. Shea, Esquire, appearing as 
counsel for the defendant. 

Upon agreement between the parties, the indictments num¬ 
bered 67101 and 67102 were consolidated for trial. 

Whereupon a jury was selected, impaneled, and sworn to try 
the issues here involved. 

Whereupon counsel for the United States made an opening 
statement as follows: 

“Mr. Hitz. May it please the Court and you gentlemen of 
the jury: The evidence in this case will be that on the early 
morning of the 30th of December the defendant here on trial, 
along with other people, went into the flower shop which I 
have described here as 3032 Fourteenth Street, Northwest, the 
property of Mr. Manos, and then went into the theater imme¬ 
diately adjoining it, and from the flower shop took a sum of 
money and from the theater next door opened up a vending 
machine of candy and took from it about $42 in money. 

They then went to the office of the theater. They broke 
several doors dowrn and they attempted to open a large safe- 
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Mr. Shea. Could I interrupt? Whom do you mean by 
‘they’? There is only one name in this indictment, isn’t 
there? 

22 Mr. Hitz. That is correct. Of course, there is only 
one man named in this indictment. There is only one 

man on trial. I am explaining that there were other people 
with this particular man at that time. I think that sufficiently 
answers that. 

The Court. All right. 

Mr. Hitz. The defendant here, along with two other people, 
worked on that safe with an acetylene torch. They first 
knocked the dials off of the outside door. They worked on 
the safe door with the acetylene torch. They got into the in¬ 
side of the safe, and from that safe they took certain property. 
They took a small money bag containing what they called the 
petty cash of the theater. They took a wrist watch that was 
in there that was the property of a man named Jack Brown, 
and which had been put in there by Mr. Colliflower, who at 
the time was the manager of the Savoy Theater. 

They took from there a watch case, such as new watches come 
in from the jewelry store. There was no watch in that case. 

They attempted to open an inner compartment of this large 
safe, and they worked on it with an acetylene torch. They 
were unable to open that safe. 

We expect to show that it was in that inner compartment 
of this safe that the large amount of money owned by that 
theater that particular morning was kept. This they never did 
open. 

Now, as to the means of getting into that theater, we expect 
to show you that in an automobile the defendant Bord, along I 
with two other people, came to the back—which was at that 
time a small lot—of these two buildings. We expect to show you 
that they went up over a roof and went up to the second floor | 
emergency exit of the theater—that was also called the balcony 
emergency exit—that they bored a number of holes into that 
door at approximately the height of the so-called safety trip i 
which they have on the inside of theater doors, which enables 
people to open it by merely pushing against it and then putting 
more pressure on it to open the door. j 

We expect to show you that the door was not opened as a 1 
result of the holes bored in there and the attempt to 

23 trip it from the outside where these men were. 

We expect to show you that, failing to do that, they I 
went down into the flower show from the balcony, which was on 
the side of theater. We expect to show you that they got down 
to the bottom of a series of iron steps at the edge of the theater ! 
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and they broke down a wooden door which gave entrance into 
a part of the flower shop. 

We expect to show you that they went through an iron door 
which gave access to the main part of the flower shop, and 
that in that flower shop, having gotten in in that way. they took 
from it approximately $20 in cash. 

We expect to show you that, having gotten into that flower 
shop, they then turned around to go toward the rear of the 
flower shop. 

Now, the flower shop has a large rear doorway. It has the 
appearance somewhat of a garage door. It is a double door 
and it is very large. 

We expect to show you that they went and opened that door 
from the inside, removing from the inside of it a long piece of 
wood which barred the door. We expect to show you that 
they then went out into the automobile—when I say ‘they’ 
I mean that this defendant was one of them—and carried in 
several suitcases with tools such as are used to open safes. 

We expect to show you that with those tools and an additional 
drill and a hacksaw they went into the first floor emergency 
exit of the theater. It was in that way that they got into the 
theater. 

We expect to show you that they performed an operation 
somewhat similar to the one they had attempted to perform 
and failed in opening the upstairs door, on this downstairs 
door. 

We expect to show you that they were able there to open 
the first floor emergency exit sufficiently to expose a chain which 
was on the inside of that door; that they cut it with a hacksaw 
and then entered the theater. 

We expect to show you that they then carried into the offiee 
the various tools that were necessary to open the safe. 

Having arrived in the theater itself, they did what I have 
already explained. They attempted to open the safe. They 
did open the outer door and they failed in opening the small 
door. 

24 We expect to show you that the management of the 
theater and the management of the flower shop became 
acquainted with these facts on the early morning of the 30th 
and notified the police. 

W’hen the police arrived and the managers of these various 
places arrived, they discovered the conditions that I have de¬ 
scribed here—the breaking of certain doors, the failure to open 
certain doors, the damage to the safe, and the loss of 
property. 



LOUIS B. BORD VS. UNITED STATES 


15 


We expect to show you that some days later, about January , 
6, the defendant in this case was arrested, that he was arrested 
in connection with another matter. | 

We expect to show you that at the time of his arrest he had 
on him the wrist watch that had been placed in the outer com- 
partment of the safe in the Savoy Theater by Mr. Colli- 
flower. 

We expect to show you that in the room in which he was living 
at that time certain of the other property, including the bag- 
itself which had originally contained the petty cash of the the¬ 
ater. which the management of the theater will testify was 
similar to the ones on hand at the time in the desk of the theater, 
was also found in the room of the defendant Bord. i 

We expect to show you that the watch case that I have al- | 
ready referred to, and which was in the safe on that night, was | 
found in the room of the defendant Bord. 

In addition to that, we expect to produce a witness here who 
will testify to certain statements that Bord made on one or two 
occasions, relative to his having gone into the Savoy Theater 
on this particular night and breaking into it and entering the 
safe. 

Now, when Bord, having been arrested and these things hav¬ 
ing been found, some on his person and some in his room, was 
questioned by the police, he stated that he had nothing to say. 

He stated that he knew it would not do him any good to talk 
about this, that if he went down others would go down with 
him, but he did not intend to make any statement to the 
police. 

25 As to the possession of the watch, he gave an explana¬ 
tion to the police as to how he had acquired the watch, 
which we expect to show you was not the truth. 

Now, if we show you all of these facts from which we contend 
from the various witnesses’ testimony here, from the possession 
of this recently stolen property on Bord and in his room, that 
he w-as one of the men who entered this flower shop and entered 
the theater on this particular night, we will then ask you for 
a verdict of guilty on each one of these indictments of house¬ 
breaking and larceny. 

Thereupon Ira N. Gullickson was called as a witness on 
behalf of the United States and testified as follows: that he 
was a civilian employee of the Police Department doing photo-, 
graphic work; that he made six photographs, being designated 
as Government’s Exhibits one to six inclusive; that Exhibits 
Nos. 1, 2, and 3 were taken in the back of the Savoy Flower 
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Shop, and 4, 5, and 6 were taken in the office of the Savoy 
Theater. 

George C. Colliflower, Jr. was called as a witness on behalf 
of the United States and testified as follows: that he lived at 
2231 Hall Place, NW.; that in December of 1940 he was living 
at 5221 New Hampshire Ave., NW., and that on December 30, 
1940, he was student manager of the Savoy Theater located 
at 3030 14th Street, NW.; that Mr. Leroy Sherman was man¬ 
ager of the Savoy Theater; that Government’s Exhibit No. 1 
truly depicted the top balcony door exit of the theater leading 
down into the rear part of the flower shop; (Government’s 
Exhibit No. 1 was offered and admitted in evidence); that the 
outer iron steps from this exit door lead down to the back part 
of the flower shop; that this exit door is on the second floor of 
the movie building; that Government’s Exhibit No. 2 truly 
depicted the condition of the side exit door on the main floor 
of the theater on December 30 (Government’s Exhibit No. 2 
was offered and admitted in evidence); that the inside of this 
double door was equipped with panic bolts that are opened 
by pushing down on them; that these doors cannot be locked on 
the inside but, on the other hand, the door cannot be opened 
from the outside; that a person coming out of the theater by 
the second floor balcony exit would come down the outside 
iron steps, which are much like a fire-escape, and into the rear 
part of the flower shop and from there would pass on to the 
parking lot through large double doors forming the rearmost 
extremity of the flower shop; that these rear doors onto the lot 
were always left open when the theater was in operation; that 
the side exit door from the first floor of the theater also came 
out into the same rear part of the flower shop; that this 
26 rear part of the flower shop was separated from the main 
front part of it by a wall in which were two iron grate 
doors; that there was a wooden door at the bottom of the stair¬ 
way leading from the balcony exit into the rear part of the 
flower shop; that when this incident occurred this wooden door 
was broken through, as were the two iron gates leading into 
the front part of the flower shop; that on the night of Decem¬ 
ber 29 a chain and lock was on the first floor side exit door of 
the theater; that Government Exhibit No. 3 truly depicted on 
the left side thereof a shack used as a storeroom for the flower 
shop, and it also showed the exit onto the parking lot and the 
balcony door and steps leading to the rear of the shop through 
which exit was had to the parking area (Government’s Exhibit 
No. 3 was offered and admitted in evidence). Witness testified 
that on Dec. 29 his duties were more or less similar to the man¬ 
ager’s, and that he did all the clerical work; that on that night 
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he checked out the cashier and put the daily receipts in the safe; 
that it was a York safe that had an inner compartment and also 
an inner safe in which cash was kept; that the outside of the 
safe had a combination dial and a knob, and that the inside 
compartment had a combination dial also; that on Dec. 29 he 
left the theater at about 11: 30; that after he finished his work 
in the office he came into the theater to check the doors and that 
all the doors were locked and the chain on the first floor side 
exit door was in use; that the rearmost doors of the flower shop 
are locked by a wooden bar being put across them; that it was 
the duty of the “closing man” to do this and on the night in 
question witness’s part was that of an overseer as to this; that 
there was a Berio candy vending machine in the lobby; that 
entrance to the office is obtained from the front by going 
through the foyer and turning right before entering the audi¬ 
torium doors; that the office is on the right; that there are two 
wooden doors leading from the foyer to the office; that the 
office may be reached from the first floor emergency exit by 
going into the foyer and turning left into the office; that the 
Savoy Theater is on the west side of 14th Street ; that on the 
morning of the 30th of December he was called to the theater 
by Mr. Sherman about 8 o’clock; that on the 29th when he 
left the theater at 11:30 there was in the outer compartmentj 
of the safe a small petty cash bag, a wrist watch, and wrist 
watch case. Counsel for the Government then handed wit¬ 
ness a watch which witness identified as being the watch that 
was in the safe; witness testified that the watch belonged to 
one Jack Brown and that witness had loaned him a few dollars 
on it a few days before December 30 and that he was holding! 
the watch as collateral security. Whereupon the watch was 
offered in evidence and objected to on the ground that ownerH 
ship of the watch by witness had not been charged in the indict^ 
ment, which objection was overruled and exception noted, and 
watch was admitted in evidence. Whereupon witness iden-j 
tified a bag as the bag in which the petty cash was kept oi} 
December 29 in the outer compartment of the safe; that 
27 the ink marks on the bag were put on by the police 
officers and that the ink marks were not on the bag when 
the bag was put in the safe. Witness testified that he identified 
it by certain brown marks and that it had been in use for quit^ 
some time. Whereupon the bag was offered and received in 
evidence over objection, and exception was noted. Witness 
testified that he had used the bag at least twice a day; that wheii 
the theater was closed on December 29 there was about $14(1) 
in the bag in the outer compartment of the safe. Witness wajs 
shown a large bag and stated that he used similar bags but could 
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not identify this one. Witness was shown a wrist watch case 
and testified that a similar one was in the outer compartment 
of the safe but cannot say definitely that this is the one; that 
in the inner compartment of the safe there was $1,300; that 
when he arrived at the theater on the morning of the 30th one 
of the desk chairs was lying in the foyer and both office doors 
were torn off the hinges; that the waste baskets were over¬ 
turned and tickets which had been in the outer compartment 
of the safe were strewn over the desk; that a door on the vend¬ 
ing machine was torn off and lying on the floor. Witness 
testified that Government Exhibit No. 4, offered and admitted 
in evidence, truly depicted the condition of the office on the 
morning of December 30; that the outer door of the office was 
jimmied and the second door was laying up against the wall. 
Witness testified that Government Exhibit No. 5. offered and 
admitted in evidence, truly depicted the condition of the safe 
on the morning of December 30; that Government Exhibit 
No. 6, offered and admitted in evidence, truly depicted a part 
of the office on the morning of December 30; that the combina¬ 
tion dial of the safe was broken off and the rug was burned 
from the molten metal burned off the door of the safe; that 
the tickets which were kept inside of the safe were strewn all 
over the desk; that the inner compartment of the safe had not 
been opened. Whereupon witness was shown pieces of metal 
which he identified as parts of the safe, and these were offered 
and admitted in evidence. Thereupon witness was shown a 
flashlight which he identified by certain chips as being the 
theater flashlight which was kept on the window sill in the 
office; that the next time he saw it after the night of December 
29 was a few days afterward when he gave testimony to the 
police. The flashlight was offered and received in evidence. 
Witness testified that when he arrived there on December 30 
the safe was warm and the watch and watch case, petty cash 
bag and flashlight were missing; that the desk drawers in the 
office where their money bags were kept were messed up; 

thereupon witness was shown a bag which he said was 
28 similar to the bags kept in the desk drawer; that he next 
saw the watch and watch case at the time of a prelim¬ 
inary hearing; that on December 30 the first floor side exit 
doors were open and the chains appeared to have been sawed; 
that there were holes in the doors at about the height of the 
panic bolts. Witness testified that he identified the watch 
because some of the enamel from each corner was worn off, and 
that he recognized the strap and the make of watch. Witness 
testified that the lock catch on the door in the rear part of the 
flower shop at the foot of the balcony exit stairway was broken 
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off; that the iron grate doors leading into the flower shop proper 
were broken open by cutting the chain; that he did not know 
the defendant and had not seen him before. 

On cross-examination witness testified that he only loaned 
$2.00 on the watch because he did not think it was worth any 
more; that he put the watch in the safe the same night and 
never took it out again, but saw it each time he had opened 
the safe since; that he and Mr. Sherman were the last ones to 
leave the theater on the 29th and that he (witness) checked 
all the doors and entrances and saw that everything was locked 
up; and that, after leaving the building, he locked the 14th 
Street doors from the outside. 

On redirect examination witness testified that he had tried 
to contact Mr. Brown but was unable to do so; that he hasn’t 
seen him since loaning the money on the watch and Brown has 
never repaid the money; that the night of the 29th the doors 
leading from the rear of the flower shop to the lot were locked 
by the wooden bar across them. 

Whereupon Leroy Sherman was called as a witness on be¬ 
half of the United States and testified as follows: that he lived 
at 4830 Blagden Ave. NW.. and that on Dec. 29, 1940, he was 
the manager of the Savoy Theater; that he left the theater 
on that night about 20 minutes of eleven and that Mr. Colli- 
flower was then in the office. Whereupon witness was shown 
the watch in evidence and testified that he had seen the watch 
in the office safe; whereupon the witness was shown the flash¬ 
light in evidence and identified it as being the office flashlight:! 
that on Dec. 29 cash receipts for two days were in the innerl 
compartment of the safe and about $130 petty cash in the outer! 
compartment. Whereupon witness was shown the bag in evi¬ 
dence and testified that it was exactly like the one in the safe 
and that the bag had contained the petty C3sh and that he saw 
the bag practically every day. Whereupon witness was shown 
a Hamilton watch case and Hamilton wrist watch (on witness’ 
wrist) and witness testified that he was wearing this watch 
also on Dec. 29 and that the case was exactly like the one 
29 this watch came in and that it (the Hamilton case) was; 

in the outer compartment of the safe on the night of the 
29th. The Hamilton watch and Hamilton watch case were 
offered in evidence and were objected to as not having beeii 
sufficiently identified. The objection was overruled, exceptioii 
taken, and they were admitted in evidence, the Court stating 
he was ‘'admitting all of these subject to further connection.^ 
Witness testified that he went to the theater on the morning 
of December 30 and went immediately to his office and found 
it in a terrible mess: that the two doors leading to the offici 
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were off and that the safe was demolished and still warm; 
that parts of the metal from the safe had been burned off and 
were on the rug, and that the money compartment of the vend¬ 
ing machine had been broken into; that the chain used on the 
downstairs side exit had been sawed and was lying in the en¬ 
trance, that the iron doors in the flower shop and been broken 
into and that the wooden door at the bottom of the outside 
balcony steps had been broken; that he did not know the 
defendant and had never seen him before. 

On cross-examination witness testified that he had seen 
Brown’s wrist watch only a few times in the safe and had once 
examined it closely and asked whose it was; that he furnished 
the flashlights to the ushers and that this flashlight was the 
only one of its type that he had at the time; that on Dec. 29 
he left at about 20 minutes before eleven; that the next morn¬ 
ing when he went to the theater there were a number of police 
there. 

Thereupon George A. Manos was called as a witness on be¬ 
half of the United States and testified: that he lived at 4112 
14th St. and operated the flower shop at 3032 14th St.; that 
when he went there at 7: 30 on the morning of Dec. 30 the back 
door was open, that the locks were sawed off of the iron gate, 
door, and ice box; that he missed some change that he had un¬ 
der the counter and went to the 10th Precinct and then noti¬ 
fied Mr. Sherman that the theater door was open and that the 
theater had been broken into; that he did not know the defend¬ 
ant; that on the 29th he closed at 6 o’clock; that the flower 
shop is operated by a corporation of which he is the president 
and general manager, and that the $20 which was lost was the 
property of the corporation; that the $20 was kept under the 
counter by the register. On cross-examination witness testified 
that he left the back door open for the use of the theater, 
30 as an exit, under the fire regulations, and that it is up 
to them to close that rear door up; that he had a safe in 
his place which was not disturbed. 

Whereupon Benjamin F. Bean was called as a witness on 
behalf of the United States and testified: that he was Precinct 
Detective at No. 1; that on January 7 he had a conversation 
with Mr. Sherman, Mr. Colliflower, and Mr. Manos, at the 
premises of the theater and flower shop, and had not before 
that date been there in connection with this case; that he ar¬ 
rested the defendant on January 6 in a restaurant at 517 F 
St. NW. 

Whereupon James Kane was called as a witness on behalf of 
the United States and testified: that he was attached to police 
headquarters; that about the 7th or 8th of January he put his 


LOUIS B. BORD VS. UNITED STATES 


21 


initials on the back of the case of the wrist watch (Brown’s), on 
the side of the flashlight, on the Hamilton watch case, and on 
the small bag, all in evidence; that he first saw these objects 
about Jan. 7 or 8 at No. 1 Precinct when Officer Bean had them. 
On cross-examination witness testified that he first saw the 
objects in the possession of Officer Bean the day after Bean had 
arrested Bord. 

Whereupon Officer B. F. Bean was recalled as a witness and 
testified that he knew Bord at the time that he arrested him 
in Jimmie’s Restaurant, 517 F St. N.W., about lip. m., Mon¬ 
day, Jan. 6; that there was with Bord at the time Estelle 
Williams, George Price, and Willie Dennison. Whereupon 
witness was shown the wrist watch (Brown’s) in evidence and 
stated that it was taken from Bord’s arm at No. 1 Precinct on 
the night of Jan. 6, 1941; that Bord was wearing it when wit¬ 
ness arrested him; that Bord had told him he got the watch 
from a man in a pool room at 6th and G; that he did not know 
the man’s name but that he hung around there and Bord 
thought his name was George and that he had paid a dollar 
for it; that three or four days later witness talked again to 
Bord about this watch and then Bord said he bought it from 
a man named Harry Thomas for a dollar; that Bord denied 
being at the Savoy Theater or knowing anything about it; and 
when witness asked Bord who was with him, Bord stated that 
he could tell a lot but wouldn’t tell anything, that if anybody 
else wanted to talk they would have to do it themselves; that 
at the time of his arrest Bord was living at 705 6th St. and 
that witness went to that house on the night of Jan. 7; that 
witness first went to the house where Bord had formerly lived 
at 523 6th St. and that his room, on the second floor, had not 
been re-rented, and the landlady let witness in the room, which 
was locked, and in there witness found articles that were taken 
at the Savoy Theater; that witness found the Hamilton watch 
case, in evidence, and large money bag which had a 
31 burned hole on one side, in the trash in the room at 523 
6th St., and the little bag, in evidence, folded and lying 
in the compartment at the top of an old Victrola in the same 
room; that witness went back to the Precinct and questioned 
Bord as to where he lived, and Bord told him that he lived at 
705 6th St., third floor front, and witness asked him if anything 
else up there came out of the Savoy job, and Bord said, “No. If 
you think I have, go up and look’’; that witness went to the 
room at 705 6th St. and found Bord’s clothes and a radio and 
a flashlight; whereupon witness was shown the flashlight in' 
evidence and testified that he first saw it about two days after 
Bord’s arrest, when it was taken from an automobile that be- t 



22 


LOUIS B. BORD VS. UNITED STATES 


longed to a man by the name of Norman Garrett; that Bord 
said he did not know anything about the watch case at all, 
that Harry Thomas and another man brought a flashlight and 
a radio there, that he had never seen either of the bags there, 
and if they were brought there someone else did it; that Bord 
stated that the flashlight in evidence belonged to Garrett and 
that he had been in Garrett's car once; that the large ba.g was 
taken from the room at 523 flth St. along with the watch case, 
which was broken when witness found it; that Bord stated 
that he had bought the watch about a week before his arrest, 
and said this as to when he bought it from a man in the pool- 
room and also as to when he bought it from Harry Thomas; 
that when he was arrested he gave his address as 705 6th St., 
and told witness he moved there from 523 only that afternoon; 
that witness went to 523 and the landlady told him that Bord 
had moved that day during the afternoon; that on later oc¬ 
casions at the jail witness talked to Bord and Bord denied 
knowing anything about the Savoy Theater and when ques¬ 
tioned about other persons that witness suspected with him, 
Bord said: ‘‘Well, let them do the talking if they want to talk. 
I am not going to tell you anything. I could tell you a lot if I 
wanted to. but I am not going to;” that witness mentioned the 
names of Norman Garrett and Vanmeter; that shortly after his 
arrest his eyes looked irritated and he said that he was having 
some trouble with them. Witness identified his initials on the 
strap of the watch (Brown’s) and the Hamilton watch case. 
Witness stated that Bord told him he knew Garrett and had met 
him at Lorton and had been in his automobile on one occasion; 
that he knew Vanmeter and had met him about a week or 
ten days before he was arrested; witness testified that Bord 
told him that'on the night of the 29th and early morning of 
the 30th of December he was in his room at 523 6th St. sleep¬ 
ing. On cross-examination witness testified that defendant 
had told him several days later that his own watch was being 
repaired; that the various articles in evidence which witness 
had testified about finding were found at 523; that the flash¬ 
light was found in Garrett's car and none of the articles in 
evidence were taken from Bord’s room at 705 6th St.; that 
the only thing taken from Bord was the watch (identi- 
32 fled as Brown’s); that Bord had said that he had a watch 
in a jeweler’s somewhere, but that witness did not check 

on it. 

Whereupon Robert L. Mittman was called as a witness on 
behalf of the United States and testified; that he was district 
manager of the Berio Vending Company; that the Berio Vend¬ 
ing Co. is a corporation; that he had a machine in the Savoy 
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Theater on the night of Dec. 29; that it was a five-cent candy¬ 
vending machine; that he went there on the afternoon of the 
30th and found that the cash box of the machine had been ! 
pried open and there was no cash in it and that by checking the 
candy that was in it he was able to say that there was a shortage 
of $42.35. On cross-examination witness testified that he took 
an inventory of the machine and that he assumed from the 
fact that some candy was missing and the cash box was pried 
open that this amount of money had been taken. On redirect 
examination witness testified that it was impossible to extract 
candy from the cash drawer. 

Whereupon Estelle Williams was called on behalf of the j 
United States and testified: that she lived at 900 K St. and 
lhat she knew the defendant for about a year; that she saw 
him on or about Dec. 30 and went to the movies with him at 
9th and D St.; that she did not know what movie she saw, that 
they went about 7:30 and came out about 9:30; that Bord 
said he had a headache and he seemed to be very tired and 
slept through most of the picture; that after the movie they 
went back to his place at 523 6th St.; that at that time witness 
was living at 515 F St.; that Bord said that if she would let 
him pass her off to his family as his wife that he would take 
her down town and buy her anything that she wanted; that he 
said his eyes were bothering him because he had worked under 
a torch for two hours the night before; that Bord said he wanted j 
to pass witness off to his brother, father, and mother and that 
witness said she would let him know later; that she saw him I 
later that night at about 11: 30 and she told him she would; 
that they went back over to his place and while there she was | 
reading the funny paper of the Star and he was looking through j 
the other paper; that he called her attention to an article in 
the paper about the Savoy Theater and he said that he was going i 
to cut it off and show it to his friend, that his friend would get 
a kick out of being called an amateur; that the article stated j 
that those who had broken into the theater were amateurs 
because they could not get to the strong box after they broke I 
the safe open; that Bord said he had a hard time getting into 
the place, that he had to climb over the roof of a flower store 
next door and had some trouble with some chains on a door, I 
that they finally managed to break the chains; that he showed 
witness a bag of silver that he had hid in the back of an old-time 
radio that he said he got out of some sort of candy or pin- 
33 ball machine there. Witness was shown a bag and stated 
that it must be the bag because it had a hole burned in 
it; that they counted the change in the bag and that it 
amounted to $38; that while giving her some money she saw i 
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his wallet and that it had quite a few bills in it. about $45; that 
he talked of going shopping the next day but would like to 
put it off because he did not have quite enough money and that 
he and his friend had something bigger lined up. but witness 
told Bord she did not want to wait; that she went home and 
came back about 6 o'clock in the morning; that they laid down 
and both got up about 8 o’clock ; that she saw the white watch 
case, in evidence, on defendant’s dresser, and it was broken at 
that time; that he offered to give her the watch (identified 
as Brown’s) but she did not want it because it was a man’s 
watch, and he promised to buy her a watch; that the watch 
was on his arm at the time; witness was shown the Evening 
Star newspaper for Monday, Dec. 30, and identified the news 
item she and defendant had talked about. Whereupon this 
article was read to the jury without objection, it being stated 
that it was not offered to prove the truth of what it said but 
only for its connection with the conversation testified to. Wit¬ 
ness testified that she and defendant got dressed and went to 
the Lincoln Bank; that defendant had the money bag she had 
testified about with him; that Bord identified himself to the 
man in the bank as Ned Bord's brother and gave identification 
from his wallet and the man took the change, counted it out 
and gave the defendant $38 in bills; that Bord asked the teller 
for some paper cylinders to put nickels, dimes, and quarters in; 
that they went to Hecht’s and defendant bought witness a fur 
coat for $40 and then to the Allied Dress Shop and bought two 
dresses for $18 total, then to Hahn’s shoe store for a pair of 
shoes, a purse and a couple pairs of hose for about $8.50 total; 
that they went to a jewelry store and bought a wedding ring 
for $15; that at the shoe store defendant introduced witness 
to his cousin as his wife; that at the jewelry store witness 
wanted a watch but defendant said it would come later; that 
she put on the wedding ring; that she went to her hotel to 
change clothes and then they went to see defendant’s brother 
at a real estate office; that defendant introduced her to his 
brother as his wife and that defendant’s brother gave him some 
money; that defendant told his brother that they had been 
married only a day; that they then went to the office of Fred¬ 
erick Wilson, a lawyer, and defendant introduced her to the 
lawyer as his wife; that he talked privately to Wilson and she 
heard Johnny Limerick’s name mentioned, that she did not 
know Limerick, and she left Bord in front of the lawyer’s office; 
that she “bumped into” him at about 8: 30 that night at 5th 
and F; that she was supposed to meet him at 7: 00 at Jimmie’s, 
but was trying to duck him; that he was with a man named 
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Garrett, and said that he had a car up the street and wanted 
me to take a ride with them, and said that this 
34 was the man he had been telling me about. Witness 
testified that she did not see Bord any more, that she 
kept ducking him all the rest of the week and that on Friday 
he came to her hotel and threw about $280 on the desk and 
told the colored maid that she could have any one of those bills 
if she could get witness to talk to him; that she went next 
door and he followed her, that she just gave him a dirty look 
and went next door to Jimmie’s; that she sat in a booth and 
that he sat with her and asked her to go to a show with him; 
that he said that he had heard that witness had called him a 
sucker and then he threw’ the money down and said, “Suckers 
don’t have money like that’’; that witness told him that he 
had better put it aw r ay before someone hit him on the head 
and took it from him; that she saw him the next afternoon in 
front of Jimmie’s and that his head looked terrible. He had a 
big bump on the side of it; that she just happened to be in a 
booth sitting with him when he was arrested by Officer .Bean. 
Witness testified that she could not identify the flashlight, and 
that he did not say where he got the watch he offered her or 
the watch case she saw or the bag he carried the money to the 
bank in. Witness stated that Bord told her someone was with 
him at the Savoy job, and that that person was mad because 
he only got a little over a hundred dollars as his share, and that 
they lost the $1,300 that was supposed to be in the strong box, 
and Bord said that this person was an old-time punch man and 
did not know how* to open the new boxes, and that was why 
he worked so long under the torch and hurt his eyes; that Bord 
had stated that when he w’as introduced to this man he was 
recommended as an expert punch man, but that he was nothing 
but an old-timer and did not know how to open the new boxes; 
that a couple of months after his arrest she saw defendant at 
the jail and that Bord asked her to see his lawyer, Frederick 
Wilson, and ask him to take the case and to see Vanmeter and 
ask him if he could do anything for him, and to ask Wilson if 
he had gotten the money that was in Bord’s room; that she 
saw Wilson and later told Bord that Wilson said he was going 
to drop the case. On cross-examination witness testified that 
she did not w’ork and that she did not use narcotics; that she 
wrote defendant a note asking him to quit bothering her; that 
on the day they went shopping, on the way back to the hotel 
a car pulled up and it was Roy Morrison; that Morrison asked 
how she was and went in the restaurant; that Morrison is an 
F. B. I. man and witness was not certain as to whether or not 
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he had anything to do with narcotics; that defendant had told 
witness that Morrison asked him what he was doing and if he 
had been going with witness; that witness was arrested after 
defendant got hit on the head to see if witness knew 

35 where Earl Thomas and Harry were staying; that wit¬ 
ness had been ducking defendant since he bought her 

the clothes; that she had talked to Mr. Bean before defendant 
was arrested; and that Bean said that defendant had said that 
she was responsible for him getting hit on the head, that she 
had ‘‘fingered'’ him; that defendant did get hit on the head 
on the same night that she had told him that he was liable to 
get hit on the head; that she had previously been convicted of 
soliciting prostitution, of being drunk, and being disorderly on 
four different occasions. 

Thereupon Benjamin F. Bean was recalled as a witness for 
the United States and testified that the flashlight was taken 
from glove compartment of Garrett’s car when Garrett was 
arrested about two hours after Bord was arrested. Whereupon 
the following occurred: 

“Q. Is he the same Norman V. Garrett who was indicted in 
the two cases of Housebreaking and Larceny that are involved 
here? 

Mr. Shea. I object to that, if your Honor please. It is not 
in this indictment. 

Mr. Hitz. I am merely identifying that man. 

Mr. Shea. Where does that get us? 

The Court. I should think that would be objectionable. 

Mr. Shea. I am objecting. 

The Court. Sustained. 

Mr. Hitz. Very well. That is all, Mr. Bean. 

Mr. Shea. No questions.” 

Whereupon the following occurred: 

“(Whereupon the following colloquy took place at the bench 
out of the hearing of the jury:) 

Mr. Hitz. We had intended to call Norman Garrett as a 
witness in this case. He is in jail in the State of Maryland on 
the charges up there. He is also under indictment in these 
two cases that we are trying. Efforts were made to have him 
here today, and he was taken to the Bethesda, Montgomery 
County, police station by a state trooper, and a member of the 
Police Department here went out and met those two. 

36 At that time Garrett refused to testify. He should, 
I think, have been brought in here, and, if he refuses, let 

him refuse on the stand, in the presence of this jury. I wanted 
to get either his testimony in this case or his refusal to testify. 
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That happened while we were hearing this case this morning. 
I didn’t learn of it until our recess at 1: 30. 

So I have two requests to make of this Court: One is a little 
more of an opportunity to find this Myers witness, this police 
officer, and also a further opportunity to require the presence 
of Garrett here in town. 

The reason that further steps were not taken to have Garrett 
here was that I saw him myself on, I think, Friday of last week. 
At that time he told me that he would come down here to 
testify, consequently he appeared to be a willing witness and 
the authorities of Maryland were cooperating, as well as his 
attorney. 

The Court. Why didn’t they bring him on in here? 

Mr. Hitz. I don’t know. I asked the policeman why, and 
he said he just didn’t. 

The Court. Did you subpoena him? 

Mr. Hitz. He was not under subpoena. He was a willing 
witness and authorities of Maryland were willing. For that 
reason we didn’t subpoena him. 

The Court. You can make him come, can’t you? 

Mr. Hitz. I can make him come, but I can’t do it until to¬ 
morrow. I would have to get a writ of habeas corpus. 

The Court. You would have to get it unless the state will 
freely bring him. I mean, if you subpoena him and they freely 
bring him, you wouldn’t need a writ of habeas corpus. 

Mr. Shea. That is the customary way, I think. 

Mr. Hitz. The authorities are willing, but the state trooper 
and our detective from headquarters just didn’t do it.” 

Whereupon Charles Chernikoff was called as a witness on 
behalf of the United States and testified: that he is a member 
of the Metropolitan Police Department attached to the 
37 10th Precinct; that a little after eight o’clock on the 
morning of December 30. 1940, he went to the Savoy 
Theater with Officer Bernard; that they met Mr. Manos, that 
they went through the flower shop, through the back entrance 
where the door that leads to the Savoy Theater was bored 
through; that they went to the office of the Savoy Theater 
and observed the safe; that the front of the safe was 
open and some powder was used to get into it; that the drawers 
of the desk were pulled open, the safe was still warm; that the 
door to the alleyway had three holes bored into it, the cash 
box to the telephone had been tampered with and the cash 
box of the candy machine had been broken open; that the iron 
doors of the flower shop were broken open; that shortly after 
headquarters men came. 
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Whereupon Paul Ambrose was called as a witness on behalf 
of the United States and testified: that he was a Detective 
Sergeant attached to the Robbery Squad; that about nine- 
thirty in the morning of December 30th he went to the Savoy 
Theater and Flower Shop with several other officers; that they 
went to the office and from there to the upper exit of the bal¬ 
cony and that there had been holes drilled in the door; that 
the lower exit had been forced open and the office door had 
been removed from the hinges; the safe was sitting on the side 
and had been burnt by an acetylene torch; that the rug in front 
of the safe was burnt; that the candy machine was broken and 
the contents were removed; that no fingerprints were found; 
that he had talked to Bord together with Officer Bean after 
Bord's arrest and that Bord had denied having anything to do 
with the Savoy; that defendant said that he had gotten the 
wrist watch from an unknown man around on G Street ; that 
shortly thereafter a man named Norman V. Garrett was ar¬ 
rested in connection with the Savoy job and that he was ques¬ 
tioned concerning the Savoy; that Garrett was subsequently 
released; thereupon witness was shown a flashlight which he 
testified had been taken out of Garretts car and which had been 
identified by certain persons. Whereupon the following 
occurred: 

“Mr. Hitz. Now I don't want to go against your Honor’s 
ruling, but I intended to ask whether the release of Garrett was 
before or after the flashlight had been identified. 

Mr. Shea. I object to that, if your Honor please. 

The Court. I don't know how you are going to con- 
38 nect it up. Unless you connect this defendant up with 
Mr. Garrett it hasn't any- 

Mr. Hitz. (Interposing.) I am going to have Garrett here 
after a short while. 

The Court. I think if you can show some connection of this 
man with this flashlight- 

Mr. Shea. (Interposing.) It can be done in the right way. 

The Court. That may be proper. 

Mr. Hitz. I hoped to do that but, of course, when Garrett 
comes I will have to have this flashlight here properly identified 
as well. 

The Court. I think it has been identified before this. I 
think the question of the release is immaterial. Whether he 
was released or still in custody doesn't make any difference. 

Mr. Hitz. Very well, sir." 

That about a day after the arrest witness talked with defend¬ 
ant; that defendant told witness that he had hit the numbers 
and that is how he got the money. On cross-examination wit- 
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ness testified that defendant denied having any part in burglar¬ 
izing either place; that witness knew defendant had been robbed 
and that when he talked with defendant, defendant still had 
stitches in his head. 

Whereupon Benjamin F. Bean was recalled as a witness 
and testified that he talked with the defendant about taking 
money to a certain bank and getting bills for it; that defendant 
said he had been to the bank with his brother but denied taking 
money to the bank; that he did have possession of the money 
and said that he won it in a poker game in the neighborhood; 
that he didn’t know the exact address of the place where the 
poker game w r as, that he didn't know any of the players by 
name; that defendant denied taking silver change to the bank 
but did admit getting some paper cylinders that he had in his 
room two or three days before he was arrested; that the paper 
cylinders were found in the room at 705 Sixth Street North¬ 
west; that he had bought a coat at Hecht’s for Estelle Williams 
and that he had paid cash; that he played the numbers with 
a man by the name of George somewhere around 5th and G 
Streets and that he was paid off in bills and that the sil- 
39 ver he had won in a poker game. On cross-examination 
witness testified that defendant had told him that he had 
hit on some number like 347; that. Bord told witness he had 
played the number with a man named George; that witness 
had heard that Bord had mentioned one Charles Nelson but 
witness made no effort to verify it; that in the District At¬ 
torney’s office on the morning of January 4th witness discussed 
with defendant his being hit over the head; that defendant 
told witness that he was hit over the head by a man named 
Harry Thomas and a man named Limerick; that witness ar¬ 
rested and questioned Thomas in that connection but witness 
was unable to locate Limerick. On redirect examination wit¬ 
ness testified that he tried to locate Harry Thomas last night 
and this morning but was unable to locate him. 

Whereupon M. 0. Myers was called as a witness for the 
United States and testified; that he was attached to the Detec¬ 
tive Bureau; that on the night of defendant’s arrest witness 
had talked with him in company with Mr. Bean; that defend¬ 
ant said that he hit the numbers for a dollar and a half and 
had received some two hundred and forty-eight or sixty-eight 
dollars; that defendant didn’t remember the number that he 
had hit; that the money was not all his, that it had been split 
up between three or four fellow’s; that defendant could not 
tell witness who the number runner was or where he met him; 
that witness talked to defendant several days later and defend¬ 
ant told him the number that he hit and that was the first time 
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that defendant gave witness the number and defendant said it 
was split with two others he didn’t know, just chipped in on the 
corner; that after defendant was locked up defendant told him 
about a watch which defendant asked him to get for him from 
a repair shop; that witness got the watch from the repair shop 
and put it with defendant’s property in the station house; that 
defendant told witness that he had borrowed a wrist watch to 
wear while his other watch was being repaired. On cross 
examination witness testified that he first talked with defend¬ 
ant after his arrest; that defendant had said that he had bor¬ 
rowed the wrist watch he was wearing while his other watch 
was being repaired; that defendant might have told him that 
he had bought the wrist watch which he was wearing, but wit¬ 
ness’ recollection is that defendant said he had borrowed it; 
that the watch witness got from the repair shop for the defend¬ 
ant was a nice looking watch; that defendant did not mention 
the name of Charles Nelson; that when witness talked to 
defendant on night of arrest defendant did not know what 
number he claimed he had hit; that on the night of his arrest. 
Bean. Keane, and witness had talked with the defend- 
40 ant; that on the third evening witness talked with de¬ 
fendant together with Kane, Bean, and Montgomery 
of the Secret Service. 

Whereupon Norman V. Garrett was called as a witness on 
behalf of the United States and testified as follows: that his 
name was Norman V. Garrett. Thereupon the following 
occurred: 

“The Court. Mr. Garrett, you know the Constitution of the 
United States gives you the right to decline to testify with 
regard to any matters that might incriminate you. If you 
find any questions asked you that might have that effect you 
have the right to appeal to me to sustain your refusal to 
answer.” 

That he knew the defendant Bord slightly; that at the present 
witness was being held in the State of Maryland on some 
charges. Thereupon witness was asked if he went to the Savoy 
Theater on the night of December 29, 1940, and witness an¬ 
swered that he did not want to answer the question. Witness 
testified that in the month of November he went to the office 
of the Southern Oxygen Company in Arlington, Virginia, with 
one Vanmeter; that the following month he again went to the 
Southern Oxygen Company with Vanmeter; that on the first 
occasion he bought some acetylene tanks and an oxygen tank; 
that when he returned the following month he had the oxygen 
tank filled; that he did not remember how long it was after 
that that he saw Bord; witness testified that he owned a Buick 
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automobile; witness testified that he had been arrested 
in connection with this case in January 1941, and held 
tor about five days, then released and subsequently indicted. 
Witness was shown the flashlight in evidence and testified 
that he first saw’ it in the side pocket of his car before his arrest 
and he did not know how long it had been there; thereupon 
witness was shown a light brown metal suitcase and he testi¬ 
fied that he had seen it before but didn’t remember when, but 
thought it was after he had been to the Southern Oxygen Com¬ 
pany; witness was shown several objects which he stated were 
an acetylene tank, an oxygen tank, and a torch; that he did 
not remember when he first saw them; that he did not recall 
the name he gave at the Southern Oxygen Company; witness 
was shown an instrument which he said were 
41 bolt cutters but did not remember when he first saw it; 

wdtness was shown a suitcase containing an instrument 
which he identified as an electric drill, and a hammer, but 
could not remember when he first saw’ them,* that Bord was 
in his automobile tw’ice and that all of the articles referred 
to w’ere in the automobile, but he did not remember when 
Bord was first in the car; that at one time he went down on 
oth Street to get Bord and w’ent with him to 18th and Kalorama 
Road w’here they met Vanmeter; that they did not go any place 
but remained there about a half hour, and that he took Bord 
back down town; that he knows where the Savoy Theater is 
but that he had never been to the Savoy Theater with Bord; 
when asked if he had ever stopped near the Savoy Theater, 
witness stated that he didn’t want to say any more about it; 
that when he was near there these tools were in the car; in 
response to a question witness stated that he did not care to 
continue with his testimony ‘Tight then,” that he w’as in no 
condition now to talk; in response to a question by the Court 
witness stated that he was sick and had been sick for about 
two weeks and that he did not know whether a short recess 
would help him. Thereupon the following transpired: 

“Mr. Laughlin. Your Honor, I wonder if I could say some¬ 
thing. I have been out of the city. This man has asked me to 
represent him. I visited him. If he is testifying here I think 
I ought to know something about it, particularly if it is going 
to be anything that will affect his interest. He is awaiting 
trial. 

The Court. Have you made an effort to get in touch with 
Mr. Laughlin? 

The Witness. Yes, sir. 

446413—42-3 
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The Court. I will give you a chance to talk to him, certainly. 
We will take a ten-minute recess. You may let me know 
what you want to do at this time. 

Mr. Hitz. May the attorney who just spoke be identified 
for this record? 

The Court. James J. Laughlin. 

Mr. Hitz. James J. Laughlin. 

The Court. All right, you may step outside. 

Mr. Hitz. Before this takes place, may I step up to 
42 the bench? Mr. Shea, perhaps you better come up, 
too. 

(Witness excused.) 

(Whereupon the following colloquy took place at the bench 
out of the hearing of the witness and jury:) 

Mr. Hitz. Your Honor, this man Garrett has an attorney 
whom he hired himself in Frederick. He lives in Rockville. 
He is James Pugh, a former State’s attorney out in Rockville. 
I have seen him on many occasions in connection with this case. 
Except for now, Garrett has denied in the presence of Pugh 
and myself on at least two or three occasions that he had ever 
requested Mr. Laughlin to represent him. 

Mr. Shea. Did you ask him about the Washington cases 
too? 

Mr. Hitz. Wait a minute, now. Mr. Laughlin represents 
Van Meter in this case. Mr. Garrett has said to me in the 
presence of his attorney on a number of occasions and in the 
presence of police officers who are witnesses here that he is 
mortally afraid of Van Meter. He has made requests- 

The Court. (Interposing.) Who said that? 

Mr. Hitz. Garrett. He has told me that. He has made 
requests of the State’s attorney and of the State police in 
Maryland that he is afraid if he and Van Meter are confined in 
the same building even, in the State of Maryland, there will 
be some harm done to him. 

He has exacted a promise from me, before coming down here, 
that he would not be confined at any time in jail while awaiting 
opportunity to testify, for the reason that he is afraid of Van 
Meter and Van Meter’s friends. 

I am mentioning that at this poitn for the reason that be 
has expressed a fear of Van Meter and Van Meter’s friends and 
I don’t know whether any harm is going to come to him or not. 
I think that unless- 

The Court. (Interposing.) Where is Van Meter? 

Mr. Shea. He is in Frederick, Maryland. 
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Mr. Hitz. He is confined in Frederick, Maryland, but partly 
because of the presence of Van Meter in Frederick this man 
has been confined for practically a week now in Rockville 
43 jail for the very reason that Van Meter was not there. 

The Court. I am perfectly willing to take him in my 
chambers and talk to him. 

Mr. Hitz. If he makes that request here, now, I am inclined 
to think you are right. 

Mr. Shea. I was assigned to this case by Mr. Justice Proctor 
and that is why I am in it, and I had the defendant write 
out his defense to me, which will be presented in that manner. 

I verified it, however, from the witnesses. 

The Court. Let’s talk to this fellow. I mean, there is no 
reason why he shouldn’t talk to Laughlin if he wants to employ 
him and if he doesn’t I will protect him. Let the jury step 
out just a minute and let me talk to Mr. Garrett. Bring him 
up here. 

Mr. Shea. I am the fifth attorney in this case. Everybody 
else couldn’t get along with him. 

(Whereupon the jury retired and the witness resumed the 
stand. The following colloquy took place in the absence of 
the jury:) 

The Court. Do you know Mr. Laughlin? 

The Witness. Yes, I do. | 

The Court. Would you like to talk to him about your rights 
and privileges here? 

The Witness. Yes. He knows my daughter. 

The Court. He knows your lawyer? 

The WTtness. He knows my daughter. 

The Court. And you would like to take his advice in this 
matter? 

The Witness. I have got to have some advice. 

The Court. All right. 

(Whereupon a private conference was had between Laughlin 
and Garrett.) Whereupon, the following transpired: 

Mr. Laughlin. My advice to him is that he stand on his 
rights that it might incriminate him, and I wouldn’t want him 
to testify until after the trial in Frederick is completed. He 
stands trial in Frederick this fall. 

The Court. I will sustain Mr. Laughlin’s objection to fur- j 
ther questioning and grant the motion to strike. 

(Whereupon the jury was brought back to the court room.) 
Whereupon: 

The Court. All right. Members of the jury: Pos- 
44 sibly I ought to tell you a little of the background of 
what I am about to do, so you will understand it. 
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Our Constitution has a provision in it that no witness shall 
be compelled to give any answer that might tend to incrimi¬ 
nate him. He has the right to do it if he wants to. He has a 
perfect right to remain silent if he wishes to. 

In the older days in England they used to get a man when 
they arrested him and ask him questions against his will, and 
compel him to testify, and it was considered harsh and un¬ 
reasonable and unfair, and our Constitution contains a provi¬ 
sion against anything of that sort. This Mr. Garrett has come 
in here and after giving some answers has elected not to answer 
any further questions propounded to him and it is within his 
rights, and I have to sustain them, and I do sustain them, so 
that I will not permit any further questions to be asked him. 

Now, in that connection, nothing that he said thus far has 
been sufficient to connect any of what you have seen with this 
defendant. The only approach to it was that this man was in 
his automobile on two occasions, but there is no direct testi¬ 
mony by him or by anybody else that he saw what was in 
there at that time, and the testimony of Mr. Garrett is that 
he didn't go to the Savoy, that is, Bord didn’t, with him, so 
that in that uncertain and indefinite state it would be unfair 
to let that testimony remain in against this defendant, so, there¬ 
fore, the Court has granted the motion of the counsel for the 
defendant to strike the entire testimony of this witness and it 
is your duty as good jurors to disregard it insofar as this man 
is concerned, so you are instructed, in arriving as a decision in 
this case, to put this testimony, as far as it went, of Mr. Garrett, 
entirely out of your minds. All right, gentlemen. We will 
excuse Mr. Garrett. 

(Witness excused.) 

Mr. Hitz. Your Honor, I think that, to make doubly cer¬ 
tain that everything is covered by your Honor’s instructions, 
that the jury should be also instructed that the various things 
which have most recently been exhibited to Garrett and which 
were not exhibited until Garrett did testify should also 
45 be disregarded. I am mentioning that out of an abun¬ 
dance of caution. 

The Court. Oh, yes. Of course, that is a part of the testi¬ 
mony, members of the jury. These implements are part of 
Garrett’s testimony and you will disregard them so far as 
Bord is concerned, because if we analyze out his testimony 
Bord hasn't been sufficiently connected with it. 

You and I might have been in his automobile once or twice 
and might never have seen them, and wouldn’t know what part 
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of the automobile they were in, and it wouldn’t be fair under 
those circumstances to tie him in with that. i 

I am sure, as good jurors, you will obey the instructions of 
the Court in this regard and have recourse to the other testi- ■ 
mony in the case and that which I shall permit in the future, of 
course. 

Whereupon the Government, after a conference with defense | 
counsel at the Bench, out of the hearing of the jury, announced | 
that it rested its case. | 

Thereupon defendant moved to strike the flashlight from I 
evidence, which motion was granted, the Government counsel 
consenting thereto. The Court later instructed the jury not 
to consider the flashlight as evidence in the case because it had i 
not been connected up with the defendant. 

Thereupon defendant moved for a directed verdict on indict- 
ment 67101 on the ground that the identity and character of 
the Stanley Company of America had not been established and I 
because of variance between allegations and proof, which mo¬ 
tion was taken under advisement. Whereupon defendant 
moved for a directed verdict on indictment 67102, and to limit 
the second count of 67101 to petty larceny. 

Thereupon counsel for the Government requested permission 
to reopen the Government’s case, which was granted. 

Whereupon George C. Colliflower was recalled as a witness 
for the United States and testified: that in December 1940 he j 
was student manager of the Savoy Theater and that Mr. Sher¬ 
man was the manager; that they were employed by the Savoy j 
Theater which is a subsidiary of the Stanley Company 
46 of America: that the Stanley Company of America is a 
corporation; that witness was presently employed at the 
Calvert Theater by the Stanley Company of America. On 
cross-examination witness stated that he was not an officer of 
the corporation and that the Warner Brothers are the only offi¬ 
cers that he knew of and that he did not believe he knew any 
of the officers of the Stanley Company of America; that it was 
incorporated in New York but he could not say definitely when; 
that he thought it had a seal but he had never seen it, that he 
had never seen an imprint of the seal and did not know when it 
was incorporated; upon being questioned by the Court the 
witness testified that the Stanley Company of America owned 
the Savoy Theater, that all Warner Brothers theaters are sub¬ 
sidiaries of the Stanley Company of America in Washington;! 
that the Savoy Theater and Calvert Theater are members of 
that company; that they were separate corporations, the cap-| 
ital stock of which is owned by the Stanley Corporation; that' 
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he did not know what percentage of capital stock the Stanley 
Corporation owned and could not say whether the Stanley 
Corporation owned it all or not. On further cross-examination 
witness testified that the theater was operated by the Stanley 
Company of America and that Warner Brothers hold stock in 
the corporation; that Warner Brothers is also a corporation but 
that the Stanley Company of America actually owns and oper¬ 
ates the Savoy Theater through the Warner Brothers Corpora¬ 
tion ; that the Stanley Company of America owns the building. 

Thereupon the Court overruled the motion of defendant as 
to the first count of indictment 67101 and exception w’as noted; 
the Court thereupon overruled motion of defendant as to the 
second count of indictment 67101. Thereupon the Court over¬ 
ruled the motion of defendant with respect to indictment 67102. 

Thereupon the Government rested, having received from the 
Court permission later to adduce further evidence as to owner¬ 
ship of the property by the Stanley Company of America. 

Whereupon Joseph Earl Thomas was called as a witness on 
behalf of the defendant and testified: that he lived at 942 Eye 
Street, Northwest, and was employed by the George F. Tread¬ 
well Company at Arlington, Virginia; that he knew the defend¬ 
ant for five or six years: that during the month of December 
1940, they roomed together at 523 Sixth Street, North- 
47 west; that they took the room on December 23rd and 
remained one week; that witness saw Bord on Sunday, 
the 29th, at about seven o’clock in the evening and went with 
him to Jimmy's on F Street and had some beer; that they met 
a boy named William Gardner and his wife and another boy 
named Curley Langdon; that they left Jimmy’s place at around 
nine-thirty and went to the home of Gardner’s mother on First 
Street, Northwest, together with the defendant, Curley, Bill 
Gardner, and his wife; that they bought some whiskey before 
going to Mrs. Gardner’s and drank it there; that they stayed 
there until about twelve or one o’clock and then the defendant, 
witness, Curley, Bill, and his wife went to Gardner’s house on 
G Street; that they bought some more whiskey and were hav¬ 
ing a good time, and witness stayed there until about two- 
thirty; just before witness left defendant passed out; that they 
were never any place near Fourteenth and Columbia Road and 
that Bord was at the house until witness left; that when witness 
left there defendant was in no condition to go any place; that 
he next saw him about ten o’clock in the morning at their room 
at 523 Sixth Street; witness was shown the wrist watch and 
testified that he had seen it before on Januarv 2nd or 3rd when 
a fellow tried to sell it to him at Fifth and G Streets; that Bord 
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was with him at the time and that Bord gave this man a dollar 
for it, that this occurred outside of the poolroom at Fifth and 
G Street; that witness does not know who the man was and that 
Bord did not want the watch but only bought it to do the man 
a favor so that the man could get a room for the night; that 
witness has not seen Gardner or his wife lately and that they 
had not been around in the neighborhood where they formerly 
lived. On cross-examination witness stated that he did not 
know the name of the man who offered the watch for sale, but 
it was around January 2nd or 3rd and that it happened at Fifth 
and G; that Curley was there at the time and that there were 
several others and that witness did not recall their names; that 
Bord was standing about ten feet from him at the time and 
that witness was talking to Curley and another fellow; that the 
man asked witness did he want to buy the watch and witness 
replied that he did not and the man went over and talked to 
Bord and Bord gave him a dollar; that he has not seen the 
watch since that time; that witness did not know where 
4S his brother Harry was and that he has not seen Bord 
since he had been held for trial; that a short time after 
Bord was arrested Bean told witness Bord said something about 
him and the watch; that he visited Bord and Bord said he did 
not say anything at all to Bean; that witness did not tell Bean 
he had never seen the watch but had told him he had seen it; 
that he had been convicted of robbery and sentenced to fifteen 
months to two years in the penitentiary, that he had been con¬ 
victed on two charges of selling liquor without a license, that 
lie had been convicted for simple assault on two occasions. 

Whereupon Charles A. Laxgdon was called as a witness 
for the defendant and testified: that he knew the defend¬ 
ant. that he saw him the latter part of December last year; that 
he met him and Thomas in Jimmy’s Tavern on December 29th; 
that December 29th was on a Sunday; that there was also pres¬ 
ent Mr. and Mrs. William Gardner; that witness had never 
seen Bord before that; that they left there and went to the 
home of Gardner’s mother on New Jersey Avenue at about nine- 
thirty; that they had some drinks and that Mr. and Mrs. Gard¬ 
ner were there at the time; that they stayed there until about 
one o’clock and went to 407 G Street, the home of Bill and 
Emma Gardner, where witness also lived; that Bord was with 
them; that they bought some liquor and had a little party which 
broke up at three o’clock and that Bord had passed out on the 
bed and Bill and May Gardner had to go to sleep in the back 
room and witness slept with Bord; that when Bill and May 
Gardner came in the next morning at eight-thirty Bord was still 
asleep; that Bill Gardner was angry at the witness because de- 
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fendant vomited on the bed; that he was in no condition to walk 
or travel between two and eight as he had completely passed 
out; that at no time that night were they in the vicinity of 
Fourteenth and Columbia Road; that Bord left the house at 
about nine-thirty or ten the next morning. Witness testified 
that when he first talked to Mr. Shea about the matter prior to 
the trial he recalled the day of the week to be a Sunday and the 
day of the month to be the 29th. that it was because it was the 
holiday week. He remembered it was Sunday because the 
liquor stores were closed and they bought bootleg whiskey; that 
he never saw Bord again until Bord was in jail; that he had 
known Thomas for about fifteen months; that witness 
49 came from Cleveland; that he knows Estelle Williams 
and a boy named Limerick. 

Whereupon Effie Gardner was called as a witness on behalf 
of the defendant and testified: that she lived at 719 1st St. XW. 
and that her husband’s name was William; that he was in Court 
the previous day but. that he had to go to Baltimore today be¬ 
cause he was working there and could not get away; that she 
had a son whose name was William. Junior, and that William’s 
wife’s name was Emma, but they had left Washington and were 
somewhere in North Carolina. Witness testified that she saw 
the defendant once before at her house during the latter part of 
December; that she did not recall exactly the day but that he 
came there with her son William and two or three other fellows, 
including Earl Thomas and Langdon; that William’s wife was 
with them; that they came to the house at about nine o’clock 
and that witness had fixed dinner for them; that they left the 
house at about twelve o’clock. On cross-examination witness 
testified that she could not remember what day of the week it 
was or the date of the month; that she did not know the date of 
the offense that Bord was being tried for or when it was supposed 
to have been committed. 

Whereupon defendant rested his case. 

Whereupon Benjamin F. Bean was called as a witness for 
the United States in rebuttal and testified: that about four or 
five days after defendant’s arrest witness talked to Earl Thomas 
about the watch; that witness asked him if he knew anything 
about the watch and he said he didn’t; that Earl Thomas looked 
at the watch but did not tell witness that a man had offered it 
to him for sale and that Bord had bought it; that when witness 
talked with Earl Thomas after Bord’s arrest Earl Thomas did 
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not tell witness any part of what Thomas had testified to in this 
case. 

Whereupon Leo Schimel was called as a witness for the Gov¬ 
ernment on the following morning and testified as follows: that 
he was employed as assistant contact manager of Warner 
Brothers theaters, and was officially employed by Warner 
Brothers Circuit Management Corporation; that he was fa¬ 
miliar with the business done in the District of Columbia by 
the Stanley Company of America. Incorporated, concerning its 
ownership of moving-picture theaters ; that he was familiar with 
the corporate seal of the Stanley Company of America, 
50 a corporation. Witness was shown a piece of paper with 
two imprints of a seal which he identified to be the seal 
of the Stanley Company of America; witness further testified 
that the Stanley Company of America owns the Savoy Theater 
and that all of the cash fund and equipment in the hands of the 
management of the Savoy Theater is owned by the Stanley 
Company of America; that all he had testified to applied to the 
property and conditions as of December 30,1940; that the Stan¬ 
ley Company of America is a corporation organized in Delaware 
in about 1919; that he thought that the exhibit identified by 
him was a facsimile of the corporate seal; that he had seen the 
corporate seal and that the exhibit was an impression taken 
from the seal of the Stanley Company of America; that he had 
not seen it done and was not present when it was done and be¬ 
lieved it to be an impression; that the seal itself was in New 
York City; that the impressions on the exhibit were made at 
the request of Mr. Sherman. 

On cross-examination witness testified that he was employed 
by Warner Brothers Circuit Management Corporation: that 
the Savoy Theater is owned by the Stanley Company of Amer¬ 
ica; that the building is owned by the .Stanley Company of 
America together with all of the equipment in it and the cash; 
that Warner Brothers have nothing to do with the building or 
equipment; that the Stanley Company is a subsidiary of the 
Warner Brothers Corporation. 

Whereupon Leroy Sherman was recalled as a witness for the 
United States and testified that he was presently and on De¬ 
cember 30.1940, the manager of the Savoy Theater: that he was 
employed by the Stanley Company of America. Witness was 
shown a piece of paper containing the two seal impressions and 
testified that it looked like the Stanley Company seal; that he 
had never seen the exhibit before; that he made a request of Mr. 
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Schimel of Mr. McGowan’s office, of Warner Brothers, relative 
to the seal subsequent to the breaking into of the Savoy Theater. 

On cross-examination witness testified that the impression on 
the paper read “Stanley Company of America, Seal, 1919, incor¬ 
porated Delaware”; that he did not know where that impression 
was made; that he requested somebody to get the seal for him 
and got that impression; that he does not know where 
51 the seal is kept. 

Whereupon the Government rested, having obtained 
permission of the Court to offer in evidence, before the case 
should be submitted to the jury, a document being brought to 
court. 

Thereupon counsel for defendant renewed the motions previ¬ 
ously made, which were overruled with exceptions to the 
defendant. 

Thereupon the Government offered in evidence a certified 
copy of an official record of the District Assessor’s office show¬ 
ing the payment of taxes on the property at 3030 Fourteenth 
Street, Northwest, by the Stanley Company of America, a cor¬ 
poration of Delaware. Defendant stated he had no objection. 

Thereupon the Court charged the jury as follows: 

“The Court. Members of the Jury, as has been indicated to 
you, the defendant is charged in two indictments in this case. 

An indictment is a presentation by the grand jury of charges 
in written form for the attention of the court, that is to say, of 
the judge and a petit jury. One of them, which is known as 
67101, deals with two counts: 

First, with the crime of housebreaking; and. 

Second, with the crime of what is known as grand larceny; 
which, it is said, occurred at the Savoy Theater in this city. 

The second indictment, being 67102, on the criminal docket 
of this court, charges the defendant particularly with the crime 
of housebreaking in one count at the Savoy Florist Shop, In¬ 
corporated, and, in the second count, with the crime of petit 
larceny of money which is believed to have been in the florist 
shop. 

Of course, as you doubtless know;, the presentation of a charge 
against a defendant in any case is not evidence of his guilt; that 
is simply the means of formally bringing the matter to the 
attention of a trial court, so, therefore, do not draw- any un¬ 
favorable inference from the existence of those indictments. 

In every case it is for the jury to pass upon the facts and draw 
the proper inferences from them, that is to say, that which they 
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find to be true; and it is the duty of the court to instruct you 
with regard to the law and to aid the jury so far as possible in 
drawing attention to the testimony. Therefore I shall 
52 undertake to define to you the various crimes that are re¬ 
ferred to in these indictments: 

The crime of housebreaking is included in each indictment 
and according to the statute or, rather, the code of this Dis¬ 
trict, housebreaking is the unlawful entry into any building 
with intent to commit, in that building, some crime or criminal 
offense. 

In this case it is claimed that there was an entry made into 
the Savoy Theater and also into the Savoy Florist Shop, 
Incorporated, with intent, on the part of the defendant, to 
commit the crime of larceny. 

If you should find that those facts existed and that this 
defendant was the one who was guilty of the acts, that is to 
say, entering into this building, or either one of them, with 
intent to commit the crime of larceny, with the intent of 
stealing, that would make up the crime of housebreaking. 

Then we have what is known as grand larceny, which is 
charged in the second count, as I have indicated to you, of 
this indictment 67101. 

Grand larceny is the stealing, taking, and carrying away 
of any property or money of the value of $50 or more. 

Petit larceny, which is charged in the second count of 67102, 
is the stealing, taking, and carrying away of any sum of money 
or of any property of the value of less than $50; so the distinc¬ 
tion between grand and petit larceny is between money and 
property in the value of $50 or more, in which event it is grand 
larceny, and the case of stealing, taking, and carrying away 
property or money of the value of less than $50, in which event 
it is petit larceny. 

There is no question in this case but that the crimes which 
are charged in these indictments were committed. The de¬ 
fendant makes no contest of this point, so that we do not 
have to concern ourselves with whether those crimes were com¬ 
mitted or not. 

The question in the case is whether the defendant Louis B. 
Bord was guilty of committing those crimes or whether he 
actively participated with others in the commission of them. 
It is the law that one is equally guilty of a crime of this char¬ 
acter if he joins in the commission of the act, knowing what 
is on foot, even though he does not commit all of the acts. 
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53 In other words, if you should find in this case that Bord 
joined with others in a program which had for its pur¬ 
pose the unlawful entry into this building and the stealing of 
money and he participated in some of the acts, being physically 
and personally present and joining in them, he would be guilty 
of them even though he did not commit all of the acts; so there¬ 
fore that is the law which you might consider or might be con¬ 
cerned to consider in connection with this case. 

Of course, on the other hand, if you find that Mr. Bord did 
not commit the crime alone or did not join with any others in 
the commission of the crime, or if you have a reasonable doubt 
on that score, then it would be your duty to render a verdict of 
Not Guilty, so far as that is concerned. 

The Government in this case relies, as has been argued here, 
principally on circumstantial evidence. There is a rule which 
has grown up over years of experience to the effect that a jury 
may infer the guilt of a party charged with the crime of larceny 
and housebreaking from his recent unexplained possession of 
some of the fruits of the crime. In other words, if property is 
missing and shortly thereafter, after it has been stolen, and 
that stealing is part of a housebreaking, and shortly thereafter 
if the fruits are found in the possession of the defendant and he 
does not make a reasonable explanation of it the jury has the 
right to infer guilt of the stealing and also to infer guilt of the 
housebreaking. 

The jury is not compelled to do that; the jury may say that 
“under the circumstances of the case this possession is not suf¬ 
ficiently recent to indicate to our minds that this man did the 
stealing or that this man did the housebreaking”; and the jury 
may say that it feels that the explanations which are made “arc 
sufficient or reasonable or plausible and under the circum¬ 
stances we do not feel that they indicate guilt”; but the jury 
would have the right, taking all the facts and circumstances into 
account, to say that the fruits of those crimes were so recently in 
the possession of the party charged with the offense that he 
ought to be able to give a reasonable explanation of that and if 
he does not give a reasonable explanation and a frank one and a 
proper one and one that is plausible “we will infer that 
55 he is guilty of the crime.” 

The Government in this case takes the position that 
this man had some of the fruits of these crimes and it also takes 
the position that the defendant made some statements to a 
woman. Estelle Williams, who was a witness in the case, which 
indicated his guilt of the crimes, that he was not careful about 
his talk in this regard and indicated plainly to her his guilt. 
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The Government also claims that he made certain conflicting 
statements to the police and that such statements were not 
reasonable explanations of what occurred. 

The defendant takes a different position in this regard, that 
his explanation was reasonable, that- the fruits that w T ere found 
or said to have been found in his possession are not shown clearly 
to have been found in his possession, that they have not been 
sufficiently identified, and that the testimony of this Estelle 
Williams, who was called against him, is unworthy of belief, and 
that his statements to the police were not inconsistent or lack¬ 
ing in plausibility, as it is claimed by the Government in this 
case that they were. 

Now, it is for you as jurors to draw the conclusions from those 
facts and to adopt whichever contention you think is reasonable 
and proper in the circumstances of this case. 

The Court feels that it should say to you that there is not any 
tangible evidence in this case that the defendant had in his 
possession any of the fruits of the crime of housebreaking or 
larceny from the Savoy Florist Shop itself. As you will remem¬ 
ber, all that was taken there v’as money. The reason I submit 
this count to you. which is over the objection of the defendant, 
is that you might draw the inference in this case that these two 
crimes were committed at the same time and that the circum¬ 
stances of the offenses were the same. 

If you should draw that inference and should find that this 
defendant had recent unexplained possession of some of the 
fruits of one crime, the Court feels that you might infer 
55 also his guilt of the crime in the florist shop, both of 
breaking into it and also of the taking of the money; but, 
if, on the other hand, you should think that is far-fetched and 
you should think that it is not reasonable and that it does not 
fit in with your idea of the setup, then it would be your duty to 
acquit him on that particular charge, and in any instance where 
you do feel that the evidence is insufficient to convince you, you, 
of course, wdll then find in favor of the defendant. 

On the other hand, if you should feel that you are satisfied 
in this case beyond a reasonable doubt that Mr. Bord either 
by himself or with others went up there to this Savoy Theater 
on this night of December 29th and broke into there and took 
the moneys and properties of others and then proceeded to 
the florist shop and took the moneys of the florist shop or that 
he participated in those ,then you can find him guilty as indi¬ 
cated and charged in all four of these counts, that is, on the 
tw’o counts of each of the indictments. 
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If you find that that evidence is lacking and you find that he 
did not participate in the commission of the crimes or actually 
commit the crimes then you can acquit him on one count or on 
two ounts and find him guilty on the others. 

It is for you to apply the facts to the case in accordance 
with the instructions as I have undertaken to give them to you. 

Now, I think I should direct your attention to the second 
count of 67101, which has to do with this alleged grand larceny: 

In this count it is stated that Bord committed the crime 
of grand larceny, that is, stealing, taking, and carrying away 
$146.63. that he took one flashlight of the value of 50 cents, 
and two money bags, each of the value of five cents, all the 
goods, chattels, and money, and property, of the Stanley Com¬ 
pany of America, a body corporate. 

It is also charged in the same count that he took one watch- 
ease of the value of $1, the goods, chattels, and property of one 
Leroy Sherman, and one watch of the value of $1, the goods, 
chattels, and property of one Jack Brown, and $42.31 in money, 
all the goods, chattels, and money, and property, of the Burrell 
Vending Machine Company, a body corporate. 

56 As I have indicated to you, in order to find grand 
larceny you have to find the money or property of the 
value of $50 or more has been stolen. You would have the 
right, in that connection, to find the defendant guilty of petit 
larceny in the event only you are not satisfied as to the ques¬ 
tion of ownership or as to the values, as to which there has been 
testimony, but if you do find that the amount is $50 or more 
then your verdict would be grand larceny. 

Of course, in the event that you are convinced that the 
defendant was guilty of the act. 

What I am trying to say to you, in effect, is that under the 
second count you may find the defendant guilty of either grand 
larceny or petit larceny or you may acquit him, of course. 

In every criminal case the burden is upon the prosecution 
or the Government to prove the case beyond a reasonable doubt 
and that means every element of the evidence beyond a rea¬ 
sonable doubt. 

That is one of the reasons I indicate to you these elements 
that go to make up a crime. 

A defendant is presumed to be innocent until his guilt is 
established to the satisfaction of a jury beyond a reasonable 
doubt. 


LOUIS B. BORD VS. UNITED STATES 


45 


The law takes a human view that people do not commit 
crimes, that they are law-abiding citizens, and every person 
who comes into court is entitled to that presumption until 
the time that a jury of 12 agree and believe that the evidence 
adduced establishes guilt beyond a reasonable doubt. 

Now, a reasonable doubt has been defined as a doubt that 
fits in with reason. Sometimes we have doubts flash into our 
minds that are capricious and illusory and not convincing and 
when we analyze further and apply reason to them they do 
not seem to hold up. 

If we have that kind of a doubt we can disregard it but if we 
find in our minds that there is a doubt and we undertake to 
analyze it and we say that that doubt does fit in with reason 
and by the exercise of reason and the precaution that we would 
exercise in deciding any important business affair in our daily 
lives, and you still have that doubt, it is that type of 
57 doubt which would compel a verdict of Not Guilty. 

However, in this case, if you should, after analyzing 
this testimony, find that you have doubt and that that doubt 
fits in with reason, in making an important decision in a daily 
matter in your own lives, then that would be reasonable doubt 
and you would have to acquit the defendant. 

If, on the other hand, you find that the doubt did not fit 
in with reason, then you would be justified and it would be 
your duty to disregard it so, if it is anything but a reasonable 
doubt it should be disregarded. 

If there is a reasonable doubt the defendant is entitled to 
that and every defendant who comes into court is entitled 
to it. 

Now, when you approach consideration of the testimony 
of the witnesses you again act as you would act in deciding 
on any important business affair in your daily lives. You take 
into account the bias of the witnesses, if you find they have 
any bias, take into account any motive they may have, take 
into account their manner of testifying, take into account 
any records that they may have, criminal or otherwise. 

We had in this case a witness for the Government who ad¬ 
mits having been guilty of a crime. We have also in the case 
witnesses—there were two of them for the defendant—who 
admitted having been guilty of crimes. 

You have the right, under those circumstances, to say that 
those witnesses, having been parties who engaged in crime, 
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are not of the same type as—are not entitled to the same 
credence as witnesses who had no records would be entitled to. 

On the other hand, of course, sometimes people who commit 
crimes tell the truth, and the jury has the right to find that 
notwithstanding their criminal records those witnesses may 
be telling the truth. 

That is illustrative of what I told you you would apply that 
fits in, possibly, with important decisions in your daily lives, 
and you apply it here. 

You are entitled to disbelieve those witnesses because of 
their records if you want to and you are entitled to take the 
testimony of those witnesses notwithstanding their records if 
you want to. 

5S So. therefore, in dealing with those witnesses and in 
reaching your conclusions you apply to their testimony 
the tests which you would apply and you draw the inferences 
from the testimony which you would draw in the event you 
had an important matter in your own lives to decide. 

If you do that you will perform the function of good jurors in 
reaching a verdict in this case.' 7 

Whereupon counsel for the defendant objected to so much 
of the Court’s charge that indicated that if the jury find the 
same persons committed one job, they could infer that the same 
persons had committed the other, which objection was over¬ 
ruled. 

Whereupon at 12: 15 P. M. on July 31. 1941, the jury retired 
to consider its verdict. 

At 11: 00 A. M. on August 1, 1941. the Court directed that 
the jury and the defendant be brought to the courtroom and 
charged the jury as follows: 

“The Court. Members of the jury, for some time in this 
jurisdiction where juries have been having some difficulty in 
reaching an agreement the Court has considered it proper and 
helpful to read to the jury a certain portion of a decision in 
the Supreme Court of the United States in a celebrated criminal 
case, and both counsel in this case and the Court thought pos¬ 
sibly it might be of some help to you in this case, so, therefore, 
we have asked you to come in and listen to this language of 
the Supreme Court, which may be of some assistance to you. 

“In a large proportion of cases absolute certainty cannot be 
expected. Although the verdict must be the verdict of each 
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individual juror and not a mere acquiescence in the conclusions 
of your fellows, yet you should examine the questions submitted l 
with candor and with a proper regard and deference to the 

opinions of each other. # j 

“It is your duty to decide the case, if you can conscientiously | 
do so. You should listen, with a disposition to be convinced, 
to each other’s arguments. If the larger number should be 1 
for conviction the dissenting juror should consider whether | 
his doubt is a reasonable one, which made no 
59 impression upon the minds of so many men. equally l 
honest, equally intelligent with himself. 

“If, upon the other hand, the majority should be for acquit- 1 
tal. the minority ought to ask themselves whether they might | 
not reasonably doubt the correctness of a judgment which is 
not concurred in by the majority. 

“While the opinion of the jury should represent the opinion ; 
of each individual juror, it by no means follows that opinions 1 
may not be changed by conference in the jury room. 

“The very object of the jury system is to secure unanimity 
by a comparison of views and by arguments among the jurors J 
themselves. Each juror should listen with deference to the j 
arguments and with a distrust of his own judgment if he finds 
a large majority of the jury taking a different view of the case I 
from what he himself does. J 

“It cannot be that each juror should go to the jury room with 
a blind determination that, the verdict shall represent his ! 
opinion of the case at the moment or that he should close his 
ears to the arguments of men who are equally honest and j 
intelligent as himself/’ 

That is the feeling of what we call the Allen charge, or the 
language, as I say, of the Supreme Court of the United States. 

Very briefly put, it is that a juror should ask himself whether j 
his view is reasonable or unreasonable; he should not be bull¬ 
headed, he should not be stubborn. I 

If, on the other hand, he does have an abiding conviction one 
way or the other it is not his duty to surrender to a majority 1 
the other way. I 

On the other hand, where you have a large number feeling j 
one way and a few another, those few who feel the other way 1 
should naturally take into account, “Why is it that this large! 
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number, who are just as honest as I am and probably as intel¬ 
ligent and as reasonable, adhere to that view? Would I be 
shocking my conscience or reason if I yielded?*” 

That may be of assistance to you in this case and therefore we 
have read it. 

I would appreciate it if you will take the case now, in 

60 the light of this charge, and try to give it further con¬ 
scientious thought in accordance with the instructions 

I have heretofore given you. 

I appreciate what you have done already and I want to thank 
you.” 

At 11: 10 A. M. the jury retired to further consider the ver¬ 
dict and at 12 noon the jury returned to the courtroom, and its 
foreman announced that they found the defendant guilty on 
each count of each indictment. 

Whereupon the jury was polled and each juror individually 
announced that he found the defendant guilty on each count of 
each indictment. 

Because the matters herein recited are not matters of record, 
in order to make the same a part of the record herein, which is 
hereby ordered, so that the defendant may have his case re¬ 
viewed on appeal, the defendant, by his attorney, moves the 
Court to sign and seal this his bill of exceptions. And the 
defendant tenders this his bill of exceptions and requests the 
Court to sign and seal the same, which is accordingly now 
done this 12th day of January 1942. 

Bolitha J. Laws, Justice. 

61 Designation of record 

Filed December 30, 1941 

* * * # t 

(Criminal Nos. 67101-02) 

The Clerk will please prepare a transcript of record to be sub¬ 
mitted to the United States Court of Appeals for the District of 
Columbia pursuant to the appeal taken in the above entitled 
causes and include therein the following: 

1. The indictment in each cause. 

2. The notation of the arraignment in each cause. 
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. 3. The notation of appointment of Walter M. Shea as attor¬ 
ney to defend. 

4. Order consolidating the indictments for trial in each cause. 

5. The verdict in each cause. 

" 6. The motion for new trial in each cause. 

7. Order overruling motion for new trial in each cause. 

8. The sentence in each cause. 

9. The judgment in each cause. 

10. The notice of appeal in each cause. 

11. Order granting Walter M. Shea leave to withdraw in each 
cause. 

12. Order appointing Irvin Goldstein to defend in each cause. 

13. Order extending time for filing bill of exceptions in each 


cause. 

14. Assignment of errors in each cause. 

15. The bill of exceptions. 

16. This designation. 

Irvin Goldstein, 
Attorney for Defendant. 

Dec. 30,1941. 

Approved: 

Bolitha J. Laws, J. 

62 Service of copy acknowledged this 30th day of 
December 1941. 


William Hitz, 

Assistant United States Attorney. 


63 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I. Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 58, both inclusive, ex¬ 
cepting the Bill of Exceptions signed by Justice Laws, to be 
a true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of this 
transcript, in cause entitled United States vs. Louis B. Bord, 
alias Louis B. Boff, Criminal No. 67101 and cause entitled 
United States vs. Louis B. Bord, alias Louis B. Boff, Criminal 
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No. 67102, as the same remain upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 16th day of January 1942. 

[seal] Charles E. Stewart. 

Clerk. 

By Chas B. Coflix, 

Dep. Clk. 

[Endorsement on cover:] Nos. S07S-9. Bord &c.. Appel¬ 
lant vs. U. S. A. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Jan. 17, 1942. Joseph W. Stewart. 
Clerk. 
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In the United States Court of Appeals for the 
District of Columbia 


Nos. 8078, 8079 

Louis B. Bord, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


I 

JUDGMENT BELOW 

This appellant, after his conviction on two charges of house¬ 
breaking and larceny, was sentenced to the penitentiary on 
October 21, 1941, to serve not less than four nor more than 
twelve years on the first count of the indictment in No. 8078 
(No. 67,101 in the District Court), and one to three years on 
the second count in No. 8078; four to twelve years on the 
first count in No. 8079 (No. 67,102 in the District Court) and 
one vear on the second count in No. 8079, all of the sentences 
to run concurrently. From this judgment of conviction this 
appeal is brought (R. 9). 

II 

JURISDICTION 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the act of March 

(l) 



2 


3, 1921, 41 Stat. 1312, Chapter 125, Section 12; Title 18, 
Section 26, of the Code of Laws for the District of Columbia 
(1929). 

Ill 

STATEMENT OF THE CASE 

On January 21, 1941, appellant was indicted in the District 
Court of the United States for the District of Columbia on two 
charges of housebreaking and larceny. To review the judg¬ 
ment of conviction in these causes, this appeal is brought. By 
order of this Court on January 28, 1942, these appeals were 

consolidated. The first count of the first indictment charges 
the unlawful entry into the building of the Stanley Company 
of America, a body corporate, said building being known as 
the Savoy Theater; and the second count of this indictment 
charges the larceny of certain moneys and property of the Stan¬ 
ley Company of America, a watch case the property of one 
Sherman, a watch the property of one Brown, and certain 
moneys the property of the Berle Vending Company, a cor¬ 
poration; this indictment will hereafter be referred to as No. 
8078 (R. 5). The second indictment charges the unlawful en¬ 
try into the shop of the Savoy Flower Shop, Inc., a corpora¬ 
tion, and the theft therefrom of S20; this indictment will 
hereafter be referred to as No. 8079. In the Court below the 
two cases were consolidated for trial (R. 5-6). 

The testimony disclosed that the Savoy Theather was lo¬ 
cated at 3030 Fourteenth Street NW. and the flower shop at 
3032 Fourteenth Street NW., both buildings being on the west 
side of Fourteenth Street, the flower shop immediately next to 
the theater and to the north. The theater had the usual 
front entrances and two side exists on the north side of the 
building, one exit being on the ground floor and the other from 
the balcony above. The balcony exit opened to a small land¬ 
ing from which led a stairway to the ground below. The flower 
shop consisted of a main one story building and a shed in the 
rear. Between the shed and the main building of the flower 
shop there is a covered space. The stairway from the second 
floor exit of the theater led through a doorway into this covered 
space and egress was obtained to the parking lot in the rear 
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of the theater by passing through a doorway in the rear of this 
covered space to an areaway, to the rear of which was a fence 
having large gates; to the rear of these gates was a parking 
area used by patrons of the theater. The shed was a one story 
building next to this area way, the roof of which was about level 
with the second floor exit landing of the theater and it was 
possible, at the time of the commission of the offenses charged 
herein, to reach the second floor exit landing from the roof of 
the shed (R. 16). The testimony further disclosed that the 
theater was closed at about 11: 30 on the night of December 29, 
1940, and all of the doors locked. It was also testified that the 
flower shop was closed on December 29 at about six o’clock (R. 
17). On the morning of December 30th the owner of the flower 
shop arrived at his place of business at about seven-thirty A. M. 
and found his back door (the door leading from the covered 
space to the main building) open and the locks broken. The 
owner then notified the police and the manager of the theater 
(R. 20). Shortly thereafter the manager, assistant manager, 
and police arrived at the theater and found that entrance had 
been obtained to the theater by breaking the door leading from 
the balcony to the second floor exit. The lower exit door had 
also been tampered with. The door to the business office of 
the theater located next to the lobby in the front of the build¬ 
ing had been broken and the outer compartment of the theater 
safe was broken open and a watch, the property on one Brown, 
a watch case, the property of the manager, and a small petty 
cash bag containing approximately $140 were missing; a flash¬ 
light used by theater employees was also missing. A vending 
machine which had been stationed in the lobby and which was 
the property of the Berle Vending Company was also broken 
open and a check of the contents revealed a shortage of $42.35 
(R. 17, 18, 20). The owner of the flower shop testified that 
$20, which was left in the flower shop was missing (R. 20). 
Police officer Bean testified that he arrested the appellant on 
the night of January 6th, 1941, and that there was with him 
at the time of his arrest Estelle Williams and several others. 
The police officer testified that at the time of his arrest the 
appellant was wearing a watch which had been previously iden¬ 
tified by other witnesses as having been the watch taken from 
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the safe in the Savoy Theater. He further testified that the 
appellant had told him that he (appellant) had bought the 
watch from a man named George in a pool room at 6th and G 
Streets, and that appellant had denied being at the Savoy 
Theater or knowing anything about it. Witness further testi¬ 
fied that at the time of his arrest Bord was living at 705 Sixth 
Street NW. and that Bord had formerly resided at 523 Sixth 
Street NW. Witness further testified that on January 7th he 
went to the house at 523 Sixth Street and that in the room 
which Bord had previously occupied and which had not been 
rerented, he found the Hamilton watch case and the petty cash 
bag previously identified (R. 21). Witness further testified 
that the flashlight previously identified as having been taken 
from the Savoy Theater was found by witness in an automobile 
belonging to a man by the name of Norman Garrett (R. 21,22). 
Appellant denied knowing anything about the watch case or 
the petty cash bag. This witness also testified that shortly af¬ 
ter his arrest appellant’s eyes looked irritated and that ap¬ 
pellant said he was having some trouble with them. This wit¬ 
ness also testified that the only thing taken from Bord was the 
watch and that none of the articles were taken from Bord’s 
room at 705 Sixth Street (R. 22). 

Estelle Williams testified on behalf of appellee that on the 
night of December 30th she went to the moving pictures with 
appellant and that appellant seemed very tired and slept 
through most of the performance, and that appellant had said 
his eyes were bothering him because he had worked under 
a torch two hours the night before; that later that night while 
in appellant’s room appellant called her attention to an 
article in the newspaper about the Savoy Theater and said 
that he was going to cut it out and show it to his friend be¬ 
cause his friend would get a “kick’’ out of it inasmuch as the 
article stated that the perpetrators of the housebreaking were 
amateurs (R. 23). This witness also testified that appellant 
told her that he had a hard time getting into the place as 
he had to climb over the roof of a flower store next door and 
had some trouble with some chains on a door (R. 23); that 
appellant showed her a bag of silver that w*as hidden and that 
appellant said he got the money out of some sort of candy 
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machine there. She also testified that they counted the 
change in the bag and that it amounted to about S38 and 
that he had quite a few bills in his wallet. Witness further 
testified that the next day she went with appellant to a bank 
where he secured paper money for the change, and that 
subsequently he bought her a number of articles of clothing. 
Witness further testified that the next day appellant dis¬ 
played a lot of money and she advised him to put it away or 
someone would hit him on the head and take it from him, 
and that when she saw him the next afternoon he had a big 
bump on the side of his head. She also stated that appellant 
told her that someone was with him at the Savoy Theater 
and that that person was angry because he received only 
about $100 as his share, that that person was an old time 
punch man and that he had worked so long under the torch 
that he had hurt his eyes. Witness admitted her previous 
convictions of soliciting prostitution, of being drunk, and of 
being disorderly on four different occasions (R. 26). 

Four witnesses testified on behalf of the appellant that he 
was with them on the night of December 29th from about 
seven o’clock in the evening until about eight-thirty the next 
morning (R. 36, 37, 38). One of these witnesses also testi¬ 
fied that on January 2d or 3d while in company with the 
appellant a man tried to sell him a wrist watch, and that 
appellant bought the wrist watch from the man for $1 (R. 36). j 

IV 

STATEMENT OF POINTS 

1. The Court erred in refusing to direct a verdict 
appellant on each of the indictments. 

2. The appellant was not accorded a fair trial. 

3. The Court erred in instructing the jury. 

V. 

summary of argument 

1. (a) The Court erred in not directing a verdict on the 
first count in No. 8078 because of variance between allegation 
and proof as to the identity of the occupant of the building 
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allegedly entered, and because the identity and corporate 
character of the alleged occupant was not established. 

(b) The Court erred in not directing a verdict on the 
second count in No. 8078 charging grand larceny and limiting 
this count to petit larceny. 

2. The Court erred in not directing a verdict on No. 8079 
inasmuch as there was no evidence to connect the appellant 
with the housebreaking therein alleged. 

3. The Court’s instruction to the jury that the individual 
jurors should not be “bullheaded” or “stubborn” did not per¬ 
mit the exercise of free and independent judgment, but 
amounted to coercion. 

4. The action of the prosecutor in calling the witness Garrett 
to testify, knowing that the witness intended to rely on his 
privilege against self-incrimination, was improper and pre¬ 
cluded the possibility of a fair trial for appellant. 

VI 

ARGUMENT 

1. (a) The Court erred in not directing a verdict on the first 
count in No. 8078 because of variance between allegation and 
proof as to the identity of the occupant of the building 
allegedly entered, and because the identity and corporate 
character of the alleged occupant was not established 

The indictment in No. 8078 charges in the first count that 
the appellant unlawfully entered the building of the Stanley 
Company of America, a body corporate (R. 4). First, it must 
undoubtedly be conceded that in order that the appellant may 
know exactly what charge he will be called upon to meet at 
the trial, and be able to plead a conviction or an acquittal at 
such time as a defense to a second prosecution for the same 
offense, an indictment for larceny must set forth the name of 
the owner of the property alleged to have been stolen. Thomp¬ 
son vs. U. S., 256 Fed. 616 (certiorari denied 249 U. S. 617, 63 
L. Ed. 804). So, also, an indictment for housebreaking should 
allege and the proof should disclose whose house is entered. 
Commonwealth vs. Perris, 108 Mass. 1, and State vs. Hupp, 
31 W.Va. 355,6 S. E. 919. 
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An indictment for housebreaking must allege the ownership 
of the building entered or it will be fatally defective, and it 
must do so accurately so that there will be no variance between 
the allegation and the proof. Adams vs. State, 13 Ala. A. 330, | 
69 Southern 357, State vs. Keena, 63 Conn. 329,28 Atlantic 522, 
Commonwealth vs. Perris, supra, State vs. James, 194 Missouri 
268, 92 S. W. 679. 

With all of the facilities available to the prosecution, the 
United States contented itself to establish the corporate exist¬ 
ence of the occupant of the premises by calling the witness 
Colliflower, who identified himself as “student manager,” and 
it appears from the nature of his testimony that his duties as 
student manager approximated those of a head usher. A fair 
analysis of his testimony makes it difficult to ascertain just 
who was the occupant of the building alleged to have been 
entered. The witness testified that he was employed by the 
Savoy Theater which was a subsidiary of the Stanley Company 
of America; that the Stanley Company of America is a cor¬ 
poration ; that he was not an officer of the corporation and that 
the only officers he knew anything about were the Warner 
Brothers; that the Stanley Company of America was incorpo-| 
rated in New York but he could not say when it was incor¬ 
porated; that he thought it had a-seal but had never seen it. 
Upon being questioned by the Court this witness testified that 
the Stanley Company of America owned the Savoy Theater. 
That all Warner Brothers’ theaters are “subsidiaries” of the 
Stanley Company of America and that the Savoy Theater 
was a member of that company; that they were separate corpo¬ 
rations, the capital stock of which is owned by the Stanley Cor¬ 
poration. That he did not know what percentage of stock 
the Stanley Corporation owned and could not say whether 
the Stanley Corporation owned it all or not. This witness 
testified further that the Savoy Theater was operated by the 
Stanley Company of America and that Warner Brothers hold 
stock in the corporation; that Warner Brothers is also a cor¬ 
poration but that the Stanley Company of America actually 
owns and operates the Savoy Theater through the Warner 
Brothers Corporation (R. 35, 36). 
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Apparently realizing the deficiencies in the evidence upon 
this score, after the appellant had rested his case, the Govern¬ 
ment, with the permission of the Court, called the witness Shim- 
mel, who testified that he was employed by the Warner Brothers 
Circuit Management Corporation; he identified two impres¬ 
sions of the seal to be the seal of the Stanley Company of 
America; that the Stanley Company of America was organized 
in Delaware about 1919 and that he thought that the exhibit 
identified by him was a facsimile of the corporate seal and that 
he believed it to be an impression of the seal which apparently 
was in New York City (R. 39). What actually happened ap¬ 
peared from the testimony of the witness Sherman. This 
witness was the manager of the Savoy Theater. When he was 
shown the exhibit he stated he had never seen it before but 
that he had requested Mr. Shimmel to procure several impres¬ 
sions of the seal and that he himself knew nothing about the 
seal (R. 39, 40). 

Certainly the record, and the evidence below, still fails to 
disclose the actual occupant or owner of the building. The tes¬ 
timony was (1) that the witnesses were employed by the Savoy 
Theater; (2) that the Savoy Theater was a subsidiary of the 
Stanley Company of America; (3) that the Stanley Company 
of America owned the Savoy Theater and that the Savoy 
Theater was a subsidiary of the Stanley Company of America; 
(4) that the Savoy Theater was a member of the Stanley Com¬ 
pany of America; (5) that the Savoy Theater was a separate 
corporation, the capital stock of which was owned by the Stan¬ 
ley Corporation; (6) then finally, that the Stanley Company 
of America owns and operates the Savoy Theater. 

Having in mind that the ownership of the building entered 
should be accurately established, how can it reasonably be said 
from the evidence adduced who or which corporation owns and 
operates the Savoy Theater? 

Furthermore, even assuming that by some tortured construc¬ 
tion of the evidence it might be deduced that the proof suffi¬ 
ciently disclosed that the building entered was owned and 
operated by the Stanley Company of America, it is submitted 
that the corporate existence was not properly or sufficiently 
established. To establish this important phase of the evidence 
the prosecution relied upon the testimony of the “student man- 
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ager,” the witness Shimmel, and the witness Sherman. It is 
certainly apparent from the record that young Mr. Colliflower, 
whose duties were apparently limited to opening and closing 
the theater, knew nothing of the corporate existence, and Mr. 
Sherman apparently admitted as much. It will be remembered 
that Mr. Shimmel testified that he was employed by a separate 
organization. 

It is conceded that the rule is well settled that the existence 
of a corporation may be established by parole evidence or by 
reputation. Fields vs. U. S., 27 App. D. C. 433; Bimbo vs. U . S., 
65 App. D. C. 246,82 Fed. (2d) 852. 

But it is contended that the evidence in the present case 
does not measure up to the standard of necessary proof estab¬ 
lished by these cases. In the Fields case it was said that the 
proof of the de facto existence of the corporation was suffi¬ 
ciently established through the testimony of several persons 
who had participated in the original organization of the cor¬ 
poration, or had had stock in the same, and that it had been 
actually engaged in business from 1877 to 1894. It appeared 
in the Fields case that the attempt to show the actual incor¬ 
poration by proof of records was not sufficient but that the 
effort to establish the corporate existence by reputation as 
hereinbefore mentioned was sufficient. Obviously there is a 
total lack of any such evidence in the present case. To estab¬ 
lish the corporate existence orally the witness must testify 
from knowledge; to prove it by reputation, he must have some 
knowledge of the reputation. As was said by Mr. Wigmore, 
in considering the sufficiency of evidence of reputation, 

“(3) A third element to be regarded in all hearsay ex¬ 
ceptions, because required of all testimonial evidence, 
is that principle which excludes testimony not founded 
upon adequate sources of knowledge. # * ” 

Wigmore on Evidence, 3d Edition, Vol. V, Sec. 1610, page 481. 

In the Bimbo case, supra, the rule in the Fields case is fol¬ 
lowed. In the Bimbo case the conservator of the bank, which 
was stated to be the complaining witness, testified as to its 
corporate character. Comparing the evidence in the present 
case to the Fields case and the Bimbo case, would it have been 
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sufficient, if, in the Fields case, an office boy who had been em¬ 
ployed by the insurance company was called to testify as to 
its corporate existence, or in the trial of the Bimbo case, if a 
watchman, formerly employed at the bank, had been called 
to testify as to the corporate existence of the bank. In the 
Bimbo case, supra, this court cites with approval the cases of 
Swann vs. Commonwealth, 169 Ky. 565, 184 S. W. 868, and 
State vs. Pittam, 32 Wash. 137, 72 Pacific 1042. Swann vs. 
Commonwealth relies upon the prior case of Morse vs. Com¬ 
monwealth, 129 Ky. 294, 312, 111 S. W. 714, where the court 
states: 

“Under the sound rule announced by these authorities, 
in a prosecution against a corporation, or in a prosecu¬ 
tion against a person, for embezzlement or other crime 
committed against the corporation, the corporate exist¬ 
ence may be shown either by the record or by evidence 
of persons who are able to state that the concern in 
question is a corporation or by other facts or circum¬ 
stances showing that it is a corporation.” [Italics ours.] 

In State vs. Pittam, supra, the court said: 

“Proof of the de facto existence of a corporation under 
the name alleged in the information is admissible and 
in some jurisdictions the existence of the corporation is 
proven by anyone having knowledge of its existence, 
or even by general reputation.” 

The following cases disclose the underlying theory that, 
while it is sufficient in a criminal case to establish the de facto 
existence of a corporation or to prove its existence by reputa¬ 
tion, the witness so testifying must show some knowledge of 
the organization of the entity as a corporation and its doing 
business as such. The following cases are explanatory of this 
argument: 

In People v. Dole, 122 Cal. 486, 55 Pac. 581 (forgery) where 
the teller of the bank defrauded was permitted to testify that 
the bank was a corporation, such evidence was held insuffi¬ 
cient and improper, the Court saying: 

“It is competent and sufficient to prove that the bank 
was a de facto corporation, and to prove this by parol, 
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but it was a fact to be proved, like character, by repu¬ 
tation, and not by direct statement of the witness.” 

In Tollifson v. People, 49 Colo. 219, 223, 112 Pac. 794 
(larceny), the superintendent of the complainant corporation 
testified as to the business organization and operation. Here 
the Court said: 

“While it is necessary to show the corporate capacity 
of the party (if a corporation) from which goods are | 
alleged to have been stolen, the weight of authority 
is to the effect that it is only necessary for the prosecu¬ 
tion to prove that the company was de facto organized 
and acting as a corporation. In the absence of objec¬ 
tions this may be proved by one, who, of his own 
knowledge, is acquainted with the fact, or it may be 
proved by reputation.” [Italics ours.] 

In Reed v. State, 15 Ohio 217, 225, (forgery) the Court 
said: 

“The existence of such corporation may be proved by 
one who, of his own knowledge, is acquainted with the 
fact, * * * or by general reputation; * * *” 
[Italics ours.] 

In People v. Buckman, 279 Ill. 348, 350, 116 N. E. 835 
(receiving stolen property), the superintendent of the com- | 
plainant company testified as to the identity of the officers, 
directors, and some stockholders, the methods and organiza¬ 
tion of the company, the Court holding that the proof was 
sufficient while 

“not of the most satisfactory character.” 

In People v. Struble, 275 Ill. 162, 164 (receiving stolen 
property), the Court held that the testimony of a bookkeeper 
employed by the complainant corporation that the complain¬ 
ant was a corporation was not sufficient. | 

See also: I 

People v. Krittenbrink, 269 Ill. 244, 109 N. E. 1005 
People v. Burger, 259 Ill. 284, 102 N. E. 751 
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Standard Oil Company v. Commonwealth, 122 Ky. 440, 
91 S. W. 1128 

People v. Parsons, 105 Mich. 177,63 N. W. 69 

In American Jurisprudence, Volume 20, Section 267, page 
255, the rule is stated as follows: 

“In those instances where it becomes necessary during 
the course of a criminal prosecution to prove corporate 
existence as a collateral matter, and not as one of the 
main facts in issue, it may be proved by one who, of his 
own knowledge is acquainted with the fact or from user 
and exercise of corporate privileges and acts.” [Italics 
ours.] 

(b) The Court erred in not directing a verdict on the second 
count in No. 8078 charging grand larceny and limiting this 
count to petit larceny 

This count charges grand larceny alleging the theft of $146.63, 
one flashlight of the value of 50tf, and two moneys bags each of 
the value of 54, the property of the Stanley Company of Amer¬ 
ica; one watchcase of the value $1, the property of Leroy Sher¬ 
man ; one watch of the value of $1, the property of Jack Brown; 
$42.35 in money the property of the Berle Vending Company, 
a body corporate (R. 5). It will be recalled that the watch 
referred to in this count and charged as being of the value of 
$1 was recovered from the possession of the appellant. The 
flashlight was not admitted in evidence. The watch case and 
the money bags were recovered from the room said to have 
been formerly occupied by the appellant. No other evidence 
concerning the theft of the articles charged was offered other 
than the testimony of the witness, Estelle Williams, which if 
it can be given any consideration at all, amounts only to an 
admission or confession and as such, is not sufficient to sustain 
a conviction. Forte v. U. S., 68 App. D. C. Ill, 94 Fed. (2) 236. 
It will also be recalled that there was no evidence whatsoever 
concerning the theft of the money other than contained in the 
testimony of this same witness. 

Further, what has been said heretofore in I (a) concerning 
the allegation of ownership of the money alleged to have been 
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the property of the Stanley Company of America applies as 
well to this count. 

2. The Court erred in not directing a verdict on No. 8079 inas¬ 
much as there was no evidence to connect the appellant with 
the housebreaking therein alleged 

The only evidence adduced in support of this indictment was 
the testimony of the witness Manos. This testimony was con¬ 
cerned only with the fact that some time during the night of 
December 29th his place was entered and &20 stolen. Estelle 
Williams testified that appellant told her that “he had to climb 
over the roof of a flower store next door.” No person saw ap¬ 
pellant go in, no person saw appellant come out. He was not 
found inside the building nor in possession of any money or 
goods stolen from the flower store. In short, other than the 
testimony of the witness Williams, the testimony of Manos, 
which proved only the fact that the place had been entered, 
was the only evidence. In this same connection see Forte v. 
United States, supra . 

The view taken by the trial court was that it might be in¬ 
ferred that the appellant unlawfully entered the flower shop 
from the circumstances establishing the unlawful entry into 
the Savoy Theater, as one building was immediately next to 
the other. In other words, that the jury might infer the com¬ 
mission of one crime from the fact of the commission of another. 
The trial court stated this view in its charge to the jury, where 
it said (R. 43): 

“The Court feels that it should say to you that there 
is not any tangible evidence in this case that the defend¬ 
ant had in his possession any of the fruits of the crime 
of housebreaking or larceny from the Savoy Florist 
Shop itself. As you will remember, all that was taken 
there was money. The reason I submit this count to 
you, which is over the objection of the defendant, is 
that you might draw the inference in this case that 
these two crimes were committed at the same time and 
that the circumstances of the offenses were the same. 

If you should draw that inference and should find that 
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this defendant had recent unexplained possession of 
some of the fruits of one crime, the Court feels that you 
might infer also his guilt of the crime in the florist shop, 
both of breaking into it and also of the taking of the 
money; but, if, on the other hand, you should think 
that is far-fetched and you should think that it is not 
reasonable and that it does not fit in with your idea of 
the setup, then it would be your duty to acquit him on 
that particular charge, and in any instance where you 
do feel that the evidence is insufficient to convince you, 
you, of course, will then find in favor of the defendant.” 

Thus the Court permits the jury to infer the guilt of the 
appellant from his recent possession of the property stolen 
from the Savoy Theater to follow with the further inference 
that they might thereupon infer that appellant entered the 
flower shop—an inference upon an inference. It would seem 
that this error would require no citation of authority, however, 
the attention of this Court is directed to the case of People v. 
Fontana, 356 Ill. 461, 190 N. E. 910, where the defendant was 
convicted for burglary in a creamery. In responding to a 
burglar alarm the defendant was arrested on the premises im¬ 
mediately adjacent to the creamery. There was no other 
evidence to connect the defendant w’ith the crime, and the 
Court held that the circumstances were not sufficient to war¬ 
rant a verdict. It is interesting to note the almost complete 
identity of the Fontana case with the present matter under 
discussion. 

If any fact was established it was only that the circumstances 
of the breaking into of the Savoy Theater establishes the mere 
presence of the appellant in the neighborhood of the flower 
shop. Obviously mere presence is not sufficient. 

3. The Court’s instruction to the jury that the individual 
jurors should not be “bullheaded” or “stubborn” (R. 47) did 
not permit the exercise of free and independent judgment, 
but amounted to coercion 

Concerning this specification of error it is interesting to note 
from the record that the jury originally retired to consider their 
verdict shortly after noon of July 31, 1941 (R. 46). At 11:00 
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A. M. on the day following (R. 46), approximately twenty- 
three hours later, and apparently without having’ been re¬ 
quested by the jury so to do, the trial court directed that the | 
jury and the defendant be brought to the courtroom and gave 
to the jury what is commonly referred to as the Allen charge. 
See Allen v. United States, 164 U. S. 492, 41 L. Ed. 528. This 
appellant has no complaint concerning the instruction insofar 
as it follows the Allen case. He does complain, however, con¬ 
cerning that portion of the instruction where the Court in an 
apparent attempt to summarize the whole effect of the charge, 
said. “Very briefly put, it is that a juror should ask himself 
whether his view is reasonable or unreasonable; he should not j 
be bullheaded, he should not be stubborn (R. 47).” While 
it does not appear in the record it is believed that this Court’s j 
attention should be brought to the fact that with the consent 
of the appellant, the jury was permitted to disband at about 
11 P. M. on the night of July 31st and return to resume their 
deliberations at about 10 A. M. on August 1st. Appellant 
makes no contention that this was improper but merely desires 
to avoid having this Court understand that the jury were 
actually deliberating for twenty-three hours. Appellant con¬ 
cedes that the trial court in its discretion has the authority to 
give additional instructions after retirement of the jury without 
having been so requested by the jury, but it is submitted that 
care should be exercised in so doing lest the jury give greater 
consideration to the supplemental instruction than to the 
original instructions. This thought is noted in Underwood v. J 
Fosha, 96 Kans. 240,150 Pac. 571, where the Court said: 

“The practice (of giving additional instructions after 
retirement) * * * should be used with great cir¬ 
cumspection for the obvious reason that jurors, who 
have deliberated long upon a case, will be apt to seize 
upon a belated instruction and give it more than its 
proper proportion of significance.” 

This is particularly applicable here. After having been out a 
comparatively short period of time, the jury were brought in 1 
and told by the Court, in so many words, that those jurors in 
the minority should not be bullheaded or stubborn. It would 
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seem that the promptness with which the verdict was re¬ 
turned would indicate the effectiveness of the instruction, for 
some minutes later the jury returned with a verdict of guilty 
(R. 48). 

Now it also conceded that the trial court may describe the 
evils of disagreement, see Allen v. United States, supra, but 
the trial court certainly should not influence the jury by 
threat, entreaty, or coercion. As was said in Russell v. United 
States, 12 Fed. (2) 683, 686-687. in commenting on the right 
of the trial judge to express an opinion upon the facts: 

“It is the well settled rule in the Federal Courts 
* * * that the judge’s comments be judicial and 

dispassionate and so carefully guarded that the jurors, 
who are the triers of the facts, may be left free to 
exercise their independent judgment; in other words 
that their judgment be not coerced (authority cited).” 

Here, by giving the instruction complained of, the trial 
Court went beyond the Allen case. The language of the 
Allen case indicates the determination by the Supreme Court 
of the standard and approved charge, and it w r as intended 
to show the absurdity of the refusal by a juror to listen to the 
arguments of his fellows or to consider anything but the con¬ 
clusion he had reached before the jury retired to deliberate. 
There was no evidence in this case that any juror had not 
listened with deference to the arguments of the majority, 
that any juror went to the jury room with a blind determina¬ 
tion that the verdict should represent his opinion of the case 
at the time he entered the room, that any juror had closed his 
ears to the arguments of men who were equally honest and 
intelligent with himself, or that any juror was being “stubborn” 
or “bullheaded.” The legal presumption is that each juror has 
listened deferentially to and considered the arguments of those 
who differed with him and thereafter had conscientiously 
formed and expressed his honest conviction and judgment 
upon the issues submitted them, and, while the excerpt from 
the Alien case may be a proper and persuasive argument for 
the standard and approved charge under such circumstances, 
the characterization, by the court, of the minority as being 
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‘'stubborn'’ or “bullheaded” requires the minority to dis¬ 
regard their positive duty to form and to make its verdict 
express their honest opinion, based on the evidence in the 
case. It so forceably urged and demanded deference to the 
views of the majority and unanimity, that the conclusion is 
irresistible that it amounted to coercion of the minority of 
the jury to surrender their honest convictions in order to 
acquiesce in the convictions of the majority. There was here 
at least one juror, perhaps more, that was convinced that the j 
defendant was not guilty. The crucial questions in this case | 
were questions of fact, questions that were peculiarly within 
the province of the jury to consider and decide. Much, if j 
not all, of the evidence on these questions was circumstantial. 
The jury was in apparent disagreement. They received the 
supplemental charge from the court, retired, and in a very 
short time returned with a verdict of guilty. As was said by 
the Supreme Court in the case of Burton vs. U. S., 196 U. S. i 
283, 307, 49 L. ed. 490: 

I 

“A slight thing may have turned the balance against 
the accused under the circumstances shown by the 
record. * * *” j 

In the Burton case, supra, the trial court had referred to cer¬ 
tain prayers as abstract propositions of law. In a supplemental 
charge the trial court refused to refer to these prayers as other 
than abstract propositions of law, but did give the jury the Allen 
charge. In considering all of the circumstances, the Supreme 
Court said: j 

“Balanced as the case was in the minds of some of the 
jurors, doubts existing as to the defendant’s guilt in the 
mind of at least one, it was a case where the most ex¬ 
treme care and caution were necessary in order that the 
legal rights of the defendant should be preserved. Con¬ 
sidering the attitude of the case as it existed when the 
jury returned into court for further instructions, we 
think the defendant was entitled, as matter of legal right, 
to the charge asked for in regard to the previous request^ 
to charge, which had been granted by the court under 
the circumstances stated, and it was not a matter of dis-j 


cretion whether the jury should, or should not, be 
charged as to the character of those requests. A slight 
thing may have turned the balance against the accused 
under the circumstances shown by the record, and he 
ought not to have longer remained burdened with the 
characterization of his request to charge, made by the 
court, and w'hen he asked for the assertion by the court 
of the materiality and validity of those requests which 
had already been made, the court ought to have granted 
the requests.” 

In the Burton case the court also disapproved of the action 
of the trial court in asking the jury how they w’ere divided. In 
commenting upon this, the Supreme Court said, page 308, 

“Cases may easily be imagined where a practice of 
this kind may lead to improper influences and for this 
reason it ought not to obtain.” 

What the Supreme Court undoubtedly had in mind in this 
last conclusion was that it would be improper to set off the 
minority against the majority, in order to avoid the embarrass¬ 
ment or coercion of a minority equally honest and equally in¬ 
telligent as the majority. 

The charge in the Allen case is referred to as being “The 
proper limits of the authority of a trial court when a jury is 
having difficulty in reaching a verdict,” St. Louis and S. F. R. 
Co. vs. Bishard , 147 Fed. 496, 500. 

It is submitted that the trial court went beyond the proper 
limits of its authority under the circumstances. 

See also Stewart vs. U. S. 300 Fed. 769. 

4. The action of the prosecutor in calling the witness Garrett 
to testify, knowing that the witness intended to rely on his 
privilege against self-incrimination, was improper and 
precluded the possibility of a fair trial for appellant 

It will be noted that in his opening statement the prosecutor 
stated that the appellant, along with other people, went into 
the flower shop and theater (R. 12, 13, 14, 15). And in re¬ 
sponse to inquiry by counsel for the appellant he further 
stated that he expected to prove that there were other people 
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with this appellant at that time (R. 13). He then proceeded 
in some detail to outline what they did in connection with the 
housebreaking. Police Officer Ambrose testified that a man 
named Norman V. Garrett was arrested, questioned concern¬ 
ing the offenses, and subsequently released. This witness 
identified a flashlight as having been taken from Garrett’s car. 
This was the same flashlight that was identified as having 
been stolen from the Savoy Theater (R. 28). Prior to the 
giving of this testimony the prosecutor stated to the Court 
that Garrett had refused to testify (the prosecutor apparently 
expecting him to implicate appellant), but that he wanted 
Garrett brought into Court and refuse on the witness stand 
(R. 26). Garrett was called and the prosecutor produced 
an acetylene tank, torch, and bolt cutter and a suitcase 
containing an electric drill and hammer, which he identified 
(R. 31). Thereupon after a long colloquy involving an at¬ 
torney appearing for Garrett, the trial court refused to permit 
further questioning of Garrett and granted appellant’s mo¬ 
tion to strike the testimony. The Court instructed the jury 
to disregard Garrett’s testimony and to disregard the im¬ 
plements referred to in the same testimony (R. 31, 32, 33, 
34. 35). 

It is submitted, however, that the damage was far too 
serious to be sufficiently eliminated by the instruction given 
by the trial court. It appears that from the very outset the 
prosecutor knew that Garrett would not testify (R. 26) but 
he nevertheless proceeded to present his case on the theory 
that the evidence would show that the appellant committed 
the offenses together with others; the “others” apparently 
being Garrett, and further called Garrett as a witness when 
he knew that he could prove nothing from the lips of Garrett. 
It would appear that the obvious purpose of the prosecutor 
was merely to have Garrett inferentially implicate himself 
by relying upon his constitutional privilege against self¬ 
incrimination, in the hope that the jury might infer he was 
doing so for the sake of protecting appellant. 

It should be borne in mind also that through the medium 
of this same witness, the prosecutor secured the identification 
of an acetylene torch and tank which were exhibited in the 
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courtroom in the presence of the jury (R. 31); and it will be 
remembered that the safe in the Savoy Theater was opened 
by means of an acetylene torch. The prosecutor did this at 
a time when he knew that this acetylene torch and tank 
could not be connected up with the appellant. While it is 
true that these articles were never received in evidence, they 
were in the courtroom and viewed by the jury. Under these 
circumstances their reception in evidence would be a mere 
rhetorical gesture. 

It is the unquestioned duty of the prosecutor to conduct a 
trial in such a manner as will be fair and impartial to the rights 
of the accused no matter how guilty, in his opinion, the de¬ 
fendant may be; and this is particularly so where the defend¬ 
ant is indigent and defended by assigned counsel. This duty 
should preclude the prosecutor from offering incompetent 
evidence or evidence which he knows will not be connected to 
the defendant. 

That this conduct of the prosecutor was prejudicial to the 
appellant would seem to be obvious. Prejudice is not a quality 
that may be measured. We cannot pry into the minds of the 
jurors .to ascertain how it affected them in their determination 
of the guilt of the accused; we may only assume how it might 
affect the mind of a reasonable person. It w’ould seem more 
logical to say that if the conduct of the prosecutor was preju¬ 
dicial it should not be upon the appellant to establish its 
presence, but rather upon the prosecutor to prove its non¬ 
existence. Having in mind the highly circumstantial char¬ 
acter of all of the evidence in these cases, the words of 
the Supreme Court of the United States would seem most 
applicable: 

“In these circumstances prejudice to the cause of the 
accused is so highly probable that we are not justified 
in assuming its nonexistence. If the case against Ber¬ 
ger had been strong, or, as some courts have said, the 
evidence of his guilt ‘overwhelming/ a different con¬ 
clusion might be reached # * Berger vs. U. S., 
295 U. S. 78,89,79 L. Ed. 1314. 






21 


CONCLUSION 

Present counsel did not appear for the appellant at the trial 
below, but was assigned to conduct this appeal. Counsel is | 
well aware that no exceptions were taken with respect to the 
points raised in connection with points 3 and 4 of this brief. | 
However, it is prayed that this Court will exercise its discretion 
and recognize the serious errors raised in this appeal. The 
right of this Court to do so is well recognized, and bettor stated 
by the Circuit Court of Appeals in Van Gorder vs. U. S., 21 
Fed. (2d) 939, 942, than could be stated by your author: | 

i 

“In criminal cases involving the life or liberty of the 
accused, the appellate courts of the United States may j 
notice and correct, in the interest of a just and fair en- | 
forcement of the laws, serious errors in the trial of the I 
accused fatal to the defendant’s rights, although those | 
errors were not challenged or reserved by objections, j 
motion, exceptions or assignments of error.” 

For the above stated reasons it is respectfully submitted that 
the judgment of the lower court in these causes should be 
reversed. 

Irvin Goldstein, 

717 National Press Building , 

Attorney for Appellant. 
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v. 
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COUNTER STATEMENT OF THE CASE 

Appellant was tried and convicted on two indictments, one 
charging housebreaking and larceny from the Savoy Theater 
(which is here on appeal under No. 8078), and the other 
charging housebreaking and larceny from the Savoy Flower 
Shop which adjoined the Savoy Theater (which is here on 
appeal under No. 8079); and received concurrent sentences 
totaling from 4 to 12 years. 

The Savoy Flower Shop was located at 3032 14th Street, 
Northwest, and was a one-story building adjoining and north 
of the Savoy Theater, located at 3030 14th Street, Northwest. 
The flower shop was in two parts, the front being the flower 
shop proper and containing the show window, iceboxes, coun¬ 
ter, safe, etc. Two iron gates (or grates) gave access from this 
front part to the rear part of the flower shop, and were secured 
by a chain and locks. The rear part of the flower shop con- 

(i) 
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sisted of a room at the rear of which were large double doors 
which led out onto a parking lot and which were secured by 
putting a wooden bar across them (R. 16, 17). 

The theater had the usual front entrances on 14th Street, 
and had two exits on its north side (the flower shop side), 
both of which necessitated going out through the rear part 
of the flower shop. The second floor, or balcony, exit of the 
theater led by an outside iron stairway, like a fire escape, 
down into the rear part of the flower shop. An iron gate 
and a wooden door are at the bottom of these steps and 
separate them from the rear part of the flower shop (R. 16). 
This balcony exit door of the theater, the iron stairway, and 
the iron and wooden doors at the bottom of them are shown 
in Exhibit 1, filed in this Court. Exit is then obtained by 
going through the rear double doors of the flower shop out 
onto the parking lot. 

Also leading into the rear part of the flower shop was a 
first-floor side exit from the theater, consisting of double doors 
equipped on the inside with panic bolts that were opened by 
pushing down on them, and which cannot be locked against 
such pushing on the inside, yet cannot be opened from the 
outside (R. 16). After theater hours these double doors were 
further secured by a chain and lock (R. 16, 17). This exit is 
shown in Exhibit 2. The double doors leading onto the park¬ 
ing lot would be behind and to the right of the camera. 

The flower shop permitted the theater to use the rear part 
of the flower shop as a means of exit onto the parking lot from 
both the first floor and the balcony exits, and for this purpose 
the rearmost doors of this room would be kept open during 
theater hours (R. 20). This was required by the fire regula¬ 
tions (R. 20). It was the duty of the theater to lock these 
rearmost doors of the flower shop (R. 20). 

The front part of the flower shop was closed by its pro¬ 
prietor, Manos, at about 6 P. M., December 29 (R. 20). 
About 11:30 P. M., the same night, Colliflower, student 
manager of the theater, saw that all the doors were locked 
(R. 17, 19) and that the first-floor side exit door was secured 
by the chain and lock (R. 16). 
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On the morning of December 30, about 7:30, Manos arrived 
at the shop and found his back door open and the locks sawed 
off the iron grate door and the iceboxes. $20 of the corpora¬ 
tion’s money was missing from under the counter near the 
register. Manos is president of this corporation. The theater 
door was open and the theater had been broken into. He noti¬ 
fied the police and called Sherman, manager of the theater 
(R. 20). 

Colliflower and Sherman and the police arrived shortly after¬ 
wards, and it was discovered that holes had been drilled in the 
balcony door (R. 28). (These can be seen in Exhibit 1.) Ap¬ 
parently, an attempt was made to enter the theater by the bal¬ 
cony door because holes were found bored in it at about the 
height of the panic bolts. It does not appear that this door 
was opened however. All the evidence points to the fact that 
entrance into the theater w'as gained through the first-floor side 
exist door because holes had been bored in it (R. 27); it had 
been forced open (R. 2S); and the chain which had secured it 
on the inside had been sawed (R. 18, 20). The wooden door 
at the bottom of the balcony steps was broken through, thus 
giving access to the rear part of the flower shop and the first- 
floor theater exist door. 

Estelle Williams testified that Bord told her he had trouble 
with some chains on a door and that “they” finally managed 
to break the chains (R. 23). It was the theory of the Police, 
and of the Government in the presentation of this case, that 
Bord and the others climbed on to the roof of the flower shop 
(R. 23); then on to the balcony platform outside of the balcony 
exit door; and bored holes in the door in an effort to thus trip 
and open the panic bolts inside, but were unsuccessful in doing 
this; that they then went down the balcony steps, broke open 
the wooden door at the bottom (the iron grate at the bottom 
of these steps being open since it was wintertime); and thus 
found themselves inside of the rear part of the flower shop. 
They then bored a series of holes at the height of the panic 
bolts in the first-floor double door, tripped the panic bolts, 
and pried the door partially open, only to find that it was 
secured on the inside with a chain and lock. This chain was 
then sawed with a hacksaw, giving free access to the interior 
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of the theater. Bord and the others then opened the rearmost 
doors of the rear part of the flower shop and went out onto 
the parking lot and removed from an automobile the various 
heavy tools necessary to burn open the safe in the theater office. 
It was contended that either before or after this, the chains 
securing the iron grates leading from the rear part of the 
flower shop into the front part of it were then sawed and a 
search was made for money in the front part of the flower 
shop, $20.00 being found under the counter. In an effort to 
locate other money, or perhaps for some less obvious purpose, 
the locks on the icebox doors were cut. It does not appear 
that any attempt was made to open the safe in the flower 
shop proper, all efforts along that line being concentrated upon 
the safe in the theater, the inside compartment of which, con¬ 
taining approximately $1,300, never was opened. 

The close connection between the breaking into the flower 
shop and into the theater is thus shown. The facts sub¬ 
stantiate this plan of operations. In view of the fact that 
in answer to appellant’s argument No. IV it will be neces¬ 
sary to go beyond the printed transcript of record in this 
case, it is considered not to be out of place to mention here 
that this would have been the testimony of Garrett had he 
testified, as he stated he would testify to the prosecutor, to 
two United States Post Office Inspectors, two members of the 
Metropolitan Police Department, three Maryland State troop¬ 
ers, all in the presence of his attorney, James Pugh of Rockville, 
Maryland. 

ISSUES INVOLVED 

1. (a) Whether the identity and corporate character of the 
owner of the property as charged in indictment No. 8078 relating 
to the Savoy Theater were established. 

(b) WTiether proof of the corpus delicti was established as 
to the grand larceny count of said indictment. 

2. Whether there was substantial evidence supporting the 
charge of housebreaking and larceny from the flower shop 
(No. 8079). 

3. (a) Whether appellant is entitled to be heard on a com¬ 
plaint made for the first time now that the trial court erred in 
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its language explaining the so-called Allen charge (Allen v. 
United States , 164 U. S. 492, 501, 41 L. Ed. 528 (1896). 

(b) Whether the trial court erred in said respect. 

4. (a) Whether the conduct of the prosecutor in calling the 
witness Garrett to the stand was improper and precluded a 
fair trial. 

(b) Whether the exhibition before the jury of implements 
commonly used in safe-breaking when the said witness Garrett 
was on the stand precluded a fair trial, notwithstanding the 
Court’s admonition to the jury to disregard them. 

SUMMARY OF ARGUMENT 

1. (a) There was substantial evidence that the theater 
building which was entered and the property which was stolen 
therefrom as charged in indictment No. 8078 were the property 
of the Stanley Company of America, and that that company 
was a body corporate. 

(b) There was substantial evidence that on the occasion of 
the unlawful breaking into the theater, as charged in indict¬ 
ment No. 8078, about $182 in money (and other articles of a 
negligible additional value) were stolen from the theater. 

2. The circumstances of the burglary of the theater (No. 
8078) and the burglary of the adjoining flower shop (No. 8079) 
were such that the only reasonable view was that they were 
perpetuated on the same occasion by the same person or 
persons. 

3. (a) If the court in any part of its instruction fell into 
error, the matter should have been called to the court’s atten¬ 
tion at the time. An error of that sort should not be noticed , 
now. 

(b) The point is without merit anyhow. The court’s in¬ 
struction explaining the Allen charge, which had just been 
given, was clarifying and fully as fair and balanced as the 
Allen charge itself. 

4. (a) The conduct of the prosecutor in calling the witness | 
Garrett to the stand is not subject to just criticism. The 
assumption of appellant that the prosecutor knew the witness 
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intended to rely upon his privilege against self-incrimination 
is not supported by the record. 

(b) Whatever harm was done appellant by the exhibition of 
the safe-breaking implements before the jury was cured by 
the trial court’s prompt and positive admonition to the jury 
to disregard it. 

ARGUMENT 

1. (a) 

Appellant contends that the evidence does not support the 
allegation of the indictment in Case No. 8078 that the Stanley 
Company of America was the owner of the theater building 
entered and of the property stolen therefrom. 

The argument seems to proceed on the theory that the 
point is made if it can be shown that the evidence was confus¬ 
ing. The question, however, is not to determine the weight 
of the evidence on this point, but rather whether there was 
substantial evidence from which the jury could find that the 
Stanley Company of America was a corporation and, as such, 
was the owner of the building entered and of the property 
stolen. Gunning v. Cooley, 281 U. S. 90 (1929). 

The legal tests for this jurisdiction .ajo^found in Fields v. 
United States, 27 App. D. C. 433, 444 / (1906), and Bimbo v. 
United States, 65 App. D. C. 246, 82 F. (2d) 852 (1936). Proof 
of the corporate existence of an alleged corporation may be by 
reputation, as well as by direct proof from personal knowledge. 

George C. Colliflower, who described himself as “student 
manager” of the Savoy Theater, testified, among other things, 
that the Stanley Company of America was a corporation and 
that he thought it had a seal; that this corporation owned the 
Savoy Theater and owned the building (R. 35-36). ^ 

'Leo Schimel, Assistant Conlact Manager of the Warner 
Bros. Theaters (of which the Savoy Theater was one), testified, 
among other things, that he was familiar with the business done 
by the Stanley Company of America in the District of Columbia 
concernmg"itS"ownership of moving-picture theaters; that he 
was familiar with the corporate seal of the Stanley Company 
of America, a corporation; that the corporation owned the 
Savoy Theater and all the cash and equipment in the hands 
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of the manager of the Savoy Theater; that the Stanley Com¬ 
pany of •America was a corporation, organized in Delaware 
a1xRTtrt91 1 ?;'ahd'fHat'the witness had seen the corporate seal of 
that corporation, and the witness identified an impression of 
that seal on a piece of paper shown him. Witness said that 
what he testified about this corporation existed as of December 
30, 1940 (R. 39). 

Leroy Sherman testified that he was manager of the Savoy 
Theater on December 30, 1940; that he was employed by the 
Stanley Company of America; and that the impression of the 
seal shown him read “Stanley Company of America seal 1919 
incorporated Delaware” (R. 39-40). 

Finally, the Government offered in evidence a certified copy 
of an official record of the office of the assessor of the District 
of Columbia, showing that payment of taxes on premises 3030 
14th Street Northwest—which was the Savoy Theater 
(R. 16)—as made by the Stanley Company of America, a 
corporation of Delaware (R. 40). 

Having offered such proof, it is almost amusing to contem¬ 
plate what would be the predicament of the Government should 
an attempt be made to prosecute this appellant again for this 
same offense and transaction on an indictment charging owner¬ 
ship differently. 

What is argued here is applied, of course, to the case which 
is now on appeal, where the charge and the facts are such that 
the defendant, be he the guilty person or not, is more or less 
indifferent as to what corporation or individual owned the safe 
which was burned. Undoubtedly more satisfactory proof 
would be required in a case where, for instance, a defendant was 
charged with embezzlement from a corporation and the evi¬ 
dence indicated he had an interest in the business of the alleged 
corporation and he contended it was a partnership. See Cady 
v. United States, 54 App. D. C. 10,13; 293 Fed. 829 (1923). 

(b) 

The appellant urges that the trial court erred in not limit¬ 
ing the issue on the second count of indictment No. 8078;, 
which charged grand larceny, to petit larceny. This indict- 
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ment charged the theft of S146.63 in money, one flashlight of 
the value of fifty cents, and two money bags each of the value 
of five cents, property of the Stanley Company of America; 
one watch case of the value of one dollar the property of one 
Leroy Sherman; one watch of the value of one dollar the prop¬ 
erty of one Jack Brown; and 842.35 in money of the property 
of the Berio Vending Company. In support of this contention 
it is stated (appellant’s brief, page 12*) that no other evidence 
of the stealing of this property was offered except the recovery 
of some of the property (of little value) in the possession 
of the defendant, and the testimony of the witness Estelle 
Williams to certain admissions of the defendant. 

But appellant overlooks the overwhelming evidence in the 
case of the theft of money totalling about S1S0. The student 
manager of the theater testified that when the theater was 
closed on the night of December 29 there was about $140 in 
a money bag in the outer compartment of the safe (R. 17-18); 
that on the morning of December 30, when he was summoned 
to the theater after the burglary, he noted that the combina¬ 
tion dial of the safe was broken off, that the safe was warm, 
and the money (as well as the watch and watch case, bag and 
flashlight, which were also in the outer compartment of the 
safe the night previous) was missing (R. 18). In this he was 
corroborated by the witness Leroy Sherman, who testified that 
on December 29 there was about $130 petty cash in the outer 
compartment of the safe (R. 19) and that on the following 
morning the safe was demolished (R. 20). As to the $42.35 
in money, the property of the Berio Vending Company, the 
district manager of that company, Mr. Robert L. Mittman, 
testified that he was able to say, by checking the candy in the 
vending machine which was in the theater, that there had been 
$42.35 in cash in that machine, and when he saw the machine 
on the afternoon of December 30 there was no cash in the cash 
box, and the cash box had been pried open (R. 22-23). The 
witness Colliflower, student manager of the theater, testified 
that a door on the vending machine was torn off when he saw 
it the morning of December 30 (R. 18). The manager of the 
theater testified that the money compartment of the vending 
machine had been broken into (R. 20). 
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This is ample evidence of the commission of the offense of 
grand larceny by somebody. 1 2 3 It is, of course, not the law that 
the only way to prove theft of property is to prove its recovery 
in the possession of the defendant. 

Having proved that somebody committed the crimes 
charged, there remained to be proved only that the defendant 
was that person. To establish this, admissions were receiva¬ 
ble along with other evidence. Forte v. United States, 68 
App. D. C. Ill, 94 Fed. (2) 236 (1937). Here, too, there was 
substantial evidence. The watch which was stolen from the 
same outer compartment of that same safe on that same occa¬ 
sion was found on the appellant’s arm at the time of his arrest 
one week later (R. 21). In the room, shortly - before occupied 
by the appellant at 523 6th Street (R. 21, 23, 36), the police 
officer found a watch case and two money bags (R. 21) which - -1 
were likewise stolen from the same place at the same time (R. 
17, 18). From these circumstances the jury could infer guilt. 
See Tractenburg v. United States, 53 App. D. C. 396, 293 Fed.j 
476 (1923). Add to this the evidence that shortly after this 
theft the appellant had possession of a large bag of silver, and 
the appellant’s many admissions to Officer Bean and the wit¬ 
ness Estelle Williams (R. 21-22, 23-26) that he could tell a 
lot if he wanted to; that he had worked under a torch for two 
hours the night of the burglary; and that his eyes bothered 
him; and it is plain that the evidence was overwhelming if be¬ 
lieved—as to which it was the jury’s function to decide (Gun¬ 
ning v. Cooley, 281 U. S. 90, 94 (1929)). 

2 

Appellant contends that the trial court should have di¬ 
rected the jury to acquit the defendant on indictment No. 
8079. which charged housebreaking and larceny from the 
flower shop adjoining the theater. 

1 See. 22-2201 [6: 60] D. C. Code, 1040 Ed. 

2 Articles found there by police on night of Jan. 7 (R. 21). Bord had 
moved from there only the afternoon before (R. 22). The room was locked 
and had not been rerented (R. 21). 

3 The petty cash bag was positively identified (R. 17); and the larger 
bag with burnt hole, partially identified (R. 17). 
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It is worthy of mention here that the judgment on this 
indictment (which was 4 to 12 years on the first count and 
1 year on the second count) was made to run concurrently 
with the judgment entered the same day on the other indict¬ 
ment (No. S078) charging housebreaking and larceny from 
the theater (which judgment was 4 to 12 years on the first 
count and 1 to 3 years on the second count) (R. 2). 

This case was submitted to the jury on the basis that if 
the jury believed that the appellant committed the crime in 
the theater, they might infer from that fact that he also 
committed the crime in the adjoining flower shop. It is 
submitted that it would be unreasonable on the evidence in 
these two cases to say that the appellant committed one of 
the crimes but did not commit the other. 

The appellant does not suggest in his brief that there was 
not sufficient evidence to justify a verdict that he entered 
the theater with intent to commit larceny therein. The evi¬ 
dence on that point would seem to be quite strong. The 
possession by the appellant of property recently stolen from 
the theater (R. 21, 23, 36) was a circumstance from which the 
jury might infer that he committed the housebreaking into 
the theater as well as the larceny therefrom ( Wilson v. United 
States, 162 U. S. 613, 619 (1896); McNamara v. Henkel, 226 
U. S. 520 (1913); Considine v. United States, 112 Fed. 342 
(C. C. A. 6th) (1901); cert. den. 184 U. S. 699; State v. Sparks, 
40 Mont. 82, 87; 105 Pac. 87 (1909)); and his admissions to 
the witness Estelle Williams; his implied admission to the 
officer; and his suddenly acquired wealth (R. 21-22; 23-26) 
all point definitely to appellant’s guilt in that case. 

Approaching this question in the light of the rule that where 
all the evidence is circumstantial, it must be such as to exclude 
every reasonable hypothesis consistent with innocence ( Cady 
v. United States, 54 App. D. C. 10, 11, 293 Fed. 829 (1923); 
McAftee v. United States, 70 App. D. C. 142,149.105 F. (2d) 21 
(1939)), it is respectfully submitted that the circumstances of 
these two burglaries were such that it would be unreasonable to 
conclude that they were perpetrated by independent operators. 

It is true that none of the property (twenty dollars in 
money) stolen from this flower shop was recovered. It is 
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true that among his admissions to the witness Estelle Wil¬ 
liams the appellant did not make any statement which mighjt 
be considered a reference to the theft from the flower sho{J>. 
He told her, according to her testimony, that he had a harjd 
time getting into the place (evidently meaning the theater) 
and he had to climb over a roof of a flower store next dooj:. 
He also admitted that he had managed finally to break tfle 
chains; but this evidently had reference to the chains on 
the first floor door of the theater (R. 23). 

But the flower shop proper was entered through an iron gaio 
in the rear. The evidence showed that locks were sawed off that 
iron gate and off the icebox; and $20, which had been placed 
under the counter in the shop, was missing. When the person 
who broke into the theater broke open the wooden door at 
the botttom of the iron steps leading down from the secorfd 


balcony of the theater on the outside, he found himself cj>n 
flower shop property and only a few feet from the iron gatjes 
at the rear of the flower shop proper. He had in his posses¬ 
sion an instrument capable of sawing iron chains. He prob¬ 
ably burglarized the theater first—but that is speculation, ajid 
the other view would be reasonable also. At any rate, he hid 
only a few feet to walk to the gates of the flower shop, aid 
he had in his possession the instrument with which he coujld 
saw the chains from those iron gates, get into the flower shop, 
and then saw the locks off the icebox in the flower shop. Sujih 
sawing was in fact done that night (R. 20). 

It is submitted that it would not be a reasonable view to 
take of the evidence in these cases that one person equipped 
to saw chains off doors and with other implements for bur¬ 
glary entered the theater and stole the articles from that 
building, then left without disturbing the flower shop; afld 
thereafter another person, having no connection with the fiijst, 
came there similarly equipped, entered upon the scene, {ig¬ 
nored the devastation already wrought upon the theater 
building, and then broke into the flower shop. (The same 
result will be reached if the other view as to which building 
was burglarized first be taken.) In this connection it shojild 
be remembered that after both or either of these places 

N 
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been burglarized as the evidence shows they were ; that fact 
would not be apparent to a person placed on the street in 
front of the buildings, or to a person placed on the parking 
lot in the rear. It should also be remembered that the bur¬ 
glary of the theater was probably perpetrated at a late hour 
in the morning, because w’hen the theater manager arrived 
there after 7: 30 in the morning the safe in the theater office 
was still warm (R. 18, 20). 

It is difficult to cite authority which -would be helpful on 
a question of this sort, as each case must be decided upon its 
own particular circumstances. The case cited in appellant’s 
brief of People v. Fontana, 356 Ill. 461,190 N. E. 910, is remark¬ 
able in the identity of some of its facts with the facts in the 
instant case; but the differences between the two seem to 
appellee to affect the application of the legal principles in¬ 
volved. In the Fontana case the defendants did not have 
burglars’ tools in their possession (which the burglar of the 
Savoy Theater necessarily had); and in the Fontana case the 
defendants could have lawfully and innocently entered the 
adjoining premises where they were arrested, while in this case 
entry into the theater would have been impossible except for 
one bent on thievery and equipped for burglary. In the 
Fontana case the entry onto the adjoining premises was pos¬ 
sibly not felonious; in this case the entry into both buildings 
was necessarily burglarious. 

In the case of Swan\. Commonwealth, 104 Pa. St. 218 (1883), 
Swan and one Lynch were prosecuted for burglary and larceny. 
The fact that Swan had admittedly entered another house in 
the same township the same night and stolen therefrom was 
admitted in evidence not only against him but also against 
Lynch in the case on trial. The only other evidence against 
them was the testimony of an eye witness who saw two men 
leave the place entered in the case on trial, to the effect that 
those men were built like Swan and Lynch, and had on hats 
similar to theirs. The Court of Appeals reversed the convic¬ 
tion as to Lynch, but held that the conviction of Swan was 
proper. 
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3. (a) (b) 

Appellant complains now for the first time that the jury 
was coerced into a verdict of guilty by the Court’s instruction 
that they should not be “bullheaded” or “stubborn.” 

Before entering into a discussion on this point, let the air be 
cleared of any impression that may be suggested by the state¬ 
ment of counsel for the appellant (an attorney of wide experi¬ 
ence in criminal cases 1 ), on page 15 of his brief, that the trial 
court gave the jury the so-called Allen charge “apparently 
without having been requested by the jury so to do.” It is 
not the practice for juries which have deliberated long on a 
case to send word to the court that some of their number are 
bullheaded or stubborn and that the “Allen charge” is 
indicated. 

Also before discussing the point on its merits, the Govern¬ 
ment desires seriously to urge upon this Court the unwisdom 
of entertaining newly assigned error by newly assigned counsel. 
This is especially true when the alleged error consists of an 
instruction or action of the trial court. It is especially true 
where, as in this case, the competent and reputable attorney 
representing the appellant at the trial joined with the govern¬ 
ment attorney and the Court in the view that the action then 
proposed was the proper action for the trial Court to take 
(R. 46). It is not fair to the trial court; it is subversive of 
proper and orderly court procedure ; and, if carried too far, it 
will insure to persistent defendants not one trial, but at least j 
two. 

And now to the point. The jury began its deliberation on| 
these cases at noon on July 31, 1941, under instructions which 
are a model of clarity and fairness (R. 40-46). Not having 
reached a verdict by 11 o’clock that night, they were by the 
Court and with consent of appellant permitted to separate, 
and they met again next morning. After forty-five minutes 

1 The appellant’s present (4/17/42) attorney and the assigned counsel 
who represented this indigent defendant at the trial (see appeUant’s brief 
page 20) served many years together in the trial of criminal cases as mem¬ 
bers of the staff of the United States Attorney. 
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they were still unable to agree, and the instruction then was 
given them after they had deliberated for twelve and one-half 
hours. All that was said to the jury on that occasion is here 
quoted: 

“The Court. Members of the jury, for some time in this 
jurisdiction where juries have been having some difficulty in 
reaching an agreement the Court has considered it proper and 
helpful to read to the jury a certain portion of a decision in the 
Supreme Court of the United States in a celebrated criminal 
case, and both counsel in this case and the Court thought possi¬ 
bly it might be of some help to you in this case, so, therefore, 
we have asked you to come in and listen to this language of 
the Supreme Court, which may be of some assistance to you. 

“ Tn a large proportion of cases absolute certainty cannot 
be expected. Although the verdict must be the verdict of each 
individual juror and not a mere acquiescence in the conclusions 
of your fellows, yet you should examine the questions submitted 
with candor and with a proper regard and deference to the 
opinions of each other. 

“ ‘It is your duty to decide the case, if you can conscientiously 
do so. You should listen, ■with a disposition to be convinced, 
to each other’s arguments. If the larger number should be for 
conviction the dissenting juror should consider whether his 
doubt is a reasonable one, which made no impression upon the 
minds of so many men, equally honest, equally intelligent with 
himself. 

“ ‘If, upon the other hand, the majority should be for ac¬ 
quittal, the minority ought to ask themselves whether they 
might not reasonably doubt the correctness of a judgment which 
is not concurred in by the majority. 

“ ‘While the opinion of the jury should represent the opinion 
of each individual juror, it by no means follows that opinions 
may not be changed by conference in the jury room. 

“ ‘The very object of the jury system is to secure unanimity 
by a comparison of views and by arguments among the 
jurors themselves. Each juror should listen with deference to 
the arguments and with a distrust of his own judgment if he 
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finds a large majority of the jury taking a different view of the 
case from what he himself does. 

“ ‘It cannot be that each juror should go to the jury room 
with a blind determination that the verdict shall represent his 
opinion of the case at the moment or that he should close his 
ears to the arguments of men who are equally honest and 
intelligent as himself.’ 

“That is the feeling of what we call the Allen charge, or the 
language, as I say, of the Supreme Court of the United States. 1 

“Very briefly put, it is that a juror should ask himself whether 
his view is reasonable or unreasonable; he should not be bull¬ 
headed, he should not be stubborn. 

“If, on the other hand, he does have an abiding conviction 
one way or the other it is not his duty to surrender to a majority 
the other way. 

“On the other hand, where you have a large number feeling 
one way and a few another, those few who feel the other way 
should naturally take into account, Why is it that this large 
number, who are just as honest as I am and probably as intelli- \ 
gent and as reasonable, adhere to that view? Would I be 
shocking my conscience or reason if I yielded?’ 

“That may be of assistance to you in this case and therefore 
we have read it. 

“I would appreciate it if you will take the case now, in the 
light of this charge, and try to give it further conscientious 
thought in accordance with the instructions I have heretofore 
given you. 

“I appreciate what you have done already and I want to 
thank you.” 

Coercion should be made of sterner stuff! 

4 

Appellant argues that he was deprived of a fair trial by 
the conduct of the prosecutor in calling the witness Garrett to 
the stand to testify “knowing that the witness intended to rely 
on his privilege against self-incrimination.” 


1 164 u. S. 492, 501; 41 L. Ed. 528 (1896). 
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Presumably this statement is based on the only matter in the 
record on the subject, which is the prosecutor’s own statement, 
and the proceedings when the witness Garrett was called (R. 
26-27 ; 30-35). It is submitted the record does not justify 
the conclusion. The prosecutor, after repeated conferences with 
the witness and with his attorney, a reputable lawyer of nearby 
Maryland, apparently expected to have in Garrett a willing 
witness. It was only from what he had learned at noon re¬ 
cess on the first day of the trial that the prosecutor had any idea 
that Garrett might not testify; but he was not bound to accept 
the heresay information from a police officer as to Garrett’s dis¬ 
position about the matter over what Garrett himself had told 
the prosecutor in the presence of his own attorney. That he 
was justified in expecting testimony from him could not be 
better proved than by what the witness did testify to before 
a new attorney, Mr. Laughlin, who represented other interests 
as well as Garrett’s came into the case and caused Garrett to 
discontinue what promised to be valuable evidence for the 
Government. There is nothing to indicate that the prosecutor 
anticipated this untimely appearance of Mr. Laughlin. 

What has just been said on this point is argued from the 
record as it stands. However, inasmuch as the appellant’s 
present counsel, who was not present at the trial, has elected 
to impugn the motives of the Government prosecutor in calling 
the witness Garrett to the stand, based on what the prosecutor 
knew at that time, that prosecutor feels justified in going out¬ 
side the record to inform this Court what he did then know. 
The prosecutor in this case had been told by Norman Garrett 
on at least three occasions, once in the presence of Garrett’s 
own attorney, Mr. James Pugh, a reputable attorney of Rock¬ 
ville, Maryland, that he, Garrett, if called as a witness, would 
testify that on the early morning of December 30, 1940, Bord, 
Garrett, and one Vanmeter broke into the Savoy Theater and 
into the Savoy Flower Shop adjoining, on Fourteenth Street, 
in Washington, D. C., and committed therein the crimes 
charged in the manner indicated by the evidence. It was only 

1 Ou other conferences with Garrett were with permission of this counsel, 
retained by Garrett. He continued to represent Garrett in the Maryland 
cases until Sept. S, 1941, when he withdrew with the permission of the 
Maryland Court. 
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when Mr. James Laughlin, who was the attorney for the said 
Vanmeter, appeared in the role of attorney for Garrett and 
caused him to discontinue his testimony, that the expectations 
of the prosecutor were thwarted. 

Nevertheless, appellee concedes that, even without the color¬ 
ful “misconduct” of the prosecutor which the appellant paints 
in his brief, the question remains whether the proceedings as far 
as they went with regard to the witness Garrett did create a 
situation which precluded a fair trial to this appellant. For 
that reason, and others which are obvious, the Government 
believes it may forego on this particular point the position it 
takes in regard to the appellant’s point 3 (page 14 of appellant’s 
brief), that newly assigned error ought not to be noticed, 
without, by so doing, giving any ground on that point as there 
discussed. 

The facts are these: When employees of the Savoy Theater 
arrived there on the morning of December 30 they saw that the 
rug was burned from the molten metal burned off the door of 
the safe (pieces of which melted metal were shown the jury as 
evidence in the case) (R. 18); that the safe was demolished and 
still warm, and parts of the metal from the safe had been burned 
off and were on the rug (R. 20) and a large money bag found in 
a room lately occupied by the defendant had a burned hole on 
one side (R. 21). There was also evidence that the defendant 
admitted having worked under a torch for two hours on the 
night of this safe-cracking (R. 23) and that he appeared to have, 
and said he had, trouble with his eyes shortly afterwards (R. 23; 
R. 22). 

Thereupon Norman V. Garrett was called to the witness 
stand by the Government. Before he was asked a question, 
the Court fully instructed him on his right to refuse to testify 
as to any matters which might incriminate him. Thereupon 
he gave the following testimony: That he knew the defendant 
Bord slightly; that, at the present, witness was being held in 
the State of Maryland on some charges. Thereupon witness 
was asked if he went to the Savoy Theater on the night of 
December 29, 1940, and witness answered that he did not want 
to answer the question. Witness testified that in the month 
of November he went to the office of the Southern Oxygen Com- 
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pany in Arlington, Virginia, with one Vanmeter; that the fol¬ 
lowing month he again went to the Southern Oxygen Company 
with Vanmeter; that on the first occasion he bought some 
acetylene tanks and an oxygen tank; that when he returned 
the following month he had the oxygen tank filled; that he did 
not remember how long it was after that that he saw Bord; wit* 
ness testified that he owned a Buick automobile; witness testi¬ 
fied that he had been arrested in connection with this case in 
January 1941, and held for about five days, then released and 
subsequently indicted. Witness was shown the flashlight in evi¬ 
dence and testified that he first saw it in the side pocket of his 
car before his arrest and he did not know how long it had been 
there; thereupon witness was shown a light brown metal suit¬ 
case and he testified that he had seen it before but didn’t remem¬ 
ber when, but thought it was after he had been to the Southern 
Oxygen Company; witness was shown several objects which he 
stated were an acetylene tank, an oxygen tank, and a torch; 
that he did not remember when he first saw them; that he did 
not recall the name he gave at the Southern Oxygen Company; 
witness was shown an instrument which he said were bolt cut¬ 
ters but did not remember when he first saw it; witness was 
shown a suitcase containing an instrument which he identified 
as an electric drill, and a hammer, but could not remember when 
he first saw them; that Bord was in his automobile twice and 
that all of the articles referred to were in the automobile, but he 
did not remember when Bord was first in the car; that at one 
time he went down on 5th Street to get Bord and went with 
him to 18th and Kalorama Road where they met Vanmeter; 
that they did not go any place but remained there about a half 
hour, and that he took Bord back downtown; that he knows 
where the Savoy Theater is but that he had never been to the 
Savoy Theater with Bord; when asked if he had ever stopped 
near the Savoy Theater, witness stated that he didn’t want to 
say any more about it; that when he was near there these tools 
were in the car; in response to a question witness stated that he 
did not care to continue with his testimony “right then,” that 
he was in no condition now to talk; in response to a question 
by the Court, witness stated that he was sick and had been sick 
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for about two weeks and that he did not know whether a short 
recess would help him. Thereupon the following transpired: 

“Mr. Laughlin. Your Honor, I wonder if I could say some¬ 
thing. I have been out of the city. This man has asked me 
to represent him. I visited him. If he is testifying here I 
think I ought to know something about it, particularly if it is 
going to be anything that will affect his interest. He is await¬ 
ing trial. 

“The Court. Have you made an effort to get in touch with 
Mr. Laughlin? 

“The Witness. Yes, sir. 

“The Court. I will give you a chance to talk to him, cer¬ 
tainly. We will take a ten-minute recess. You may let me 
know what you want to do at this time. * * * ” 

After the conference between Garrett and Mr. Laughlin, the 
witness elected to refuse to give further testimony and he was 
excused from the stand. The Court thereupon spoke to the 
jury as follows: 

“The Court. All right. Members of the jury: Possibly I 
ought to tell you a little of the background of what I am about 
to do, so you will understand it. 

“Our Constitution has a provision in it that no witness shall 
be compelled to give any answer that might tend to incriminate 
him. He has the right to do it if he wants to. He has a perfect 
right to remain silent if he wishes to. 

“In the older days in England they used to get a man when 
they arrested him and ask him questions against his will, and 
compel him to testify, and it was considered harsh and un¬ 
reasonable and unfair, and our Constitution contains a pro¬ 
vision against anything of that sort. This Mr. Garrett has 
come in here and after giving some answers, has elected not 
to answer any further questions propounded to him and it is 
within his rights, and I have to sustain them, and I do sustain 
them, so that I will not permit any further questions to be 
asked him. 

“Now, in that connection, nothing that he said thus far has 
been sufficient to connect any of what you have seen with this 
defendant. The only approach to it was that this man was in 
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his automobile on two occasions, but there is no direct testi¬ 
mony by him or by anybody else that he saw what was in there 
at that time, and the testimony of Mr. Garrett is that he didn’t 
go to the Savoy, that is, Bord didn’t, with him, so that in that 
uncertain and indefinite state it would be unfair to let that 
testimony remain in against this defendant, so, therefore, the 
Court has granted the motion of the counsel for the defendant 
to strike the entire testimony of this witness, and it is your 
duty as good jurors to disregard it insofar as this man is con¬ 
cerned; so you are instructed, in arriving at a decision in this 
case, to put this testimony, as far as it went, of Mr. Garrett, 
entirely out of your minds. All right, gentlemen. We will 
excuse Mr. Garrett. 

“Mr. Hitz. Your Honor, I think that, to make doubly certain 
that everything is covered by your Honor’s instructions, that 
the jury should be also instructed that the various things which 
have most recently been exhibited to Garrett and which were 
not exhibited until Garrett did testify should also be disre¬ 
garded. I am mentioning that out of an abundance of caution. 

“The Court. Oh, yes. Of course, that is a part of the testi¬ 
mony, members of the jury. These implements are part of 
Garrett’s testimony and you will disregard them so far as Bord 
is concerned, because if we analyze out his testimony Bord 
hasn’t been sufficiently connected with it. 

“You and I might have been in his automobile once or twice 
and might never have seen them, and wouldn’t know what part 
of the automobile they were in, and it wouldn’t be fair under 
those circumstances to tie him in with that. 

“I am sure, as good jurors, you will obey the instructions of 
the Court in this regard and have recourse to the other testi¬ 
mony in the case and that which I shall permit in the future, 
of course (R. 30-35).” 

It is respectfully submitted that, whatever may have been 
the effect created by the calling of the witness Garrett to the 
stand and the exhibition of the implements mentioned, that 
effect was dissipated by the full, positive, and persuasive in¬ 
struction of the trial Court. The occurrence was one of those 
things which frequently happen in the trial of cases. It is a 
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mistake for lawyers to believe that jurors are any less capable 
than themselves of passing upon evidence and disregarding 
that which they are instructed to disregard. If this jury was 
incapable of doing its duty in that regard, it would serve little 
good to send this case back for another trial before another jury 
equally incapable of coping with the exigencies of a lawsuit. 

Universal distrust creates universal incompetence. In 
the courts of the United States the judge and jury are 
assumed to be competent to play the parts that always 
have belonged to them in the country in which the 
modern jury trial had its birth (Mr. Justice Holmes in 
Graham v. United States, 231 U. S. 474, 480 (1913)). 

CONCLUSION 

It is respectfully submitted that the defendant received a fair 
trial before an impartial jury; that his rights were fully pro¬ 
tected by the trial court; that the verdict of the jury was well 
considered and justified by the evidence; and that the judg¬ 
ments ought not to be disturbed. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney. 

William Hitz, 

Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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